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ABSTRACT

The purpose of this thesis is to examine a major segment of Islamic international
relations theory as expounded by Sunni jurists of the classical period of the Islamic
Figh (661-1258 AD). It consists of that portion which is concerned with peaceful
relations as distinct from that other major segment which is about Jihad or Islamic
warfare. The thought of Muslim scholars on this topic provides a major part of an ideal
model for political life under Islam, and its appeal has continued to exert a strong
influence on the lives and thoughts of all Muslims throughout the centuries. Within this
segment of Islamic international relations theory attention is focused on the key
concepts of treaties, including alliance, and neutral status. One part of this is, however,
omitted. It is what in Western political philosophy would be called private (not public)
relations, and which in an Islamic classical Figh context - where the private/public

distinction, it will be argued, is absent - can be termed social relations.

The argument put forward will be that Islamic international relations are the totality
of relations between Muslims and non-Muslims, and never relations between Muslims. ‘
Islamic law, it will be argued, governs this relationship, ensuring Islamic international
relations theory is essentially normative. The thesis will further suggest that Muslim
relations with non-Muslims are fundamentally pacific, not hostile, if the legitimate
purposes of Jihad are properly assessed. The thesis will also be concerned to assess the
extent to which peaceable Muslim relations with non-Muslims can be organised
through the different forms of treaty which are recognised in classical Sunni Figh. It
will be argued that the anti-Iraq coalition alliance of 1990-91 fulfilled the conditions of
a genuine Islamic alliance treaty, contrary to the view of numerous contemporary
Muslim scholars and publicists. Finally, it will be argued that neutrality, as well as

neutralisation, were possible during the period of classical Sunni Figh.

v
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Chapter I

1.0) This chapter presents a statement of the aims and purposes of this thesis. It also
indicates the significance of the research and reviews the literature relevant to the

subject.

1.1) Aims and Purpose

The aim of this thesis is to examine a major segment of Islamic international
relations theory as expounded by Swunni jurists. It consists of that portion which is
concerned with peaceful relations as distinct from that other major segment which is
about Jihad or Islamic warfare. The thought of Muslim scholars on this topic provides
a major part of an ideal model for political life under Islam, and its appeal has
continued to exert a strong influence on the lives and thoughts of all Muslims
throughout the centuries. Within this segment of Islamic international relations theory
attention is focused on the key concepts of treaties, including alliance, and neutral
status. One part of this segment is, however, omitted. This concerns what in Western
political philosophy would be called private relations and which in an Islamic context
can be termed social relations. (See, for example, Badran A. Badran Al-‘4laqat al-
Ijitima’ayah bayn al-Muslimean wa Ghayr al-Muslimean fi al-Shari’ah (The social
relations between Muslims and non-Muslims in the Shari’ah Law).! They cover such

matters as marriage between Muslims and non-Muslims, the children of such marriages

and inheritance.

The purposes of this examination is first, to clarify the fundamental differences
between Islamic international relations theory and the several varieties of Western
international relations theory. Second, its purpose is to show the relevance of Islamic
international relations theory in the present day and to explore the kind of difficulties

which can occur in applying it to contemporary circumstances.

1.2) Period of study

Islamic international relations theory was developed in the juristic writings (Figh) of Muslim

scholars during the Ummayyad and ‘Abbaside Caliphates between 661-1258 AD, from the

1 Badran, Badran Abu al-’ Aynayn, Al- ‘dlaqat al-Ijtima’ayah byn al-Muslemean wa Ghayr al-Muslemean fi al-Shari'ah, Dar
al-Nahdha, Beirut, 1984,
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sources of the Holy Qur’an and the Sunnah of the Prophet and the four Orthodox Caliphs from
611 AD (the date of the first revelation to the Prophet Muhammad) to 660 AD. This period may
be labelled classical or classic, not because it has any reference to the standard Greek and Latin
literature, but because it applies to individuals, their deeds and sayings, and to scholarly works
which are of the first rank or standard and of the highest authority. It is these old, established,
standard juristic principles in major scholars such as the founders of the four Sunni School of
Figh and other distinguished jurists, including al-Shaybani, al-Mawardi and later important
jurists like Ibn Taymiyyah and Ibn al-Qayyim. During the ‘Abbaside period, the Holy
Qur’an and Sunnah were transposed into the formal rules of the Shari’ah, the four Schools
of Figh were established and developed, and the gates of interpretation (/jtihad) were
closed approximately at the end of this dynasty. In principle no new interpretation of
Islamic Law can be made after 1258 AD, and all that is possible is, in theory, imitation
(Taqlead). This thesis therefore takes a broader view of the period of the classical Islamic

theory than AbuSulayman who restricts it to

. the juridical speculations made at the height of Muslim
civilization during the High Caliphate, primarily the ‘Abbasi
period (750-1100 AC). . .2

The second period of this study is the early 1990’s AD and the second Gulf war. This period
is chosen in order to examine the application of the key part of classical Islamic international
relations theory, namely, the doctrine of alliances in this contemporary crisis and the vigorous

debate among Muslim jurists and others over the legitimacy of the coalition against Iraq.

1.3) The Problem

Islamic political concepts are characterised by the fact that their foundation rests
upon the juridical bases of Islamic Law (Shari’ah). These concepts are based on
Islamic ideas and principles. Since Islam is considered to be a polity as well as a
religion, there is no separation between these two aspects. Islam is a total religion; it is
a complete way of life with acomprehensive and detailed system of law. It has two

elements: to organise the relations between Muslims and God, and to organise the

2 AbuSulayman, AbdulHamid A., Towards an Islamic Theory of International Relations, 2™ Edit., International Institute of
Islamic Thought, Herndon, 1994, p. S5.
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relations between humans, both inside the Islamic community and between it and non-

Muslims.

The Islamic Law covers all aspects of the Muslim concern and activity such as
social welfare, equality and justice, individual and collective rights and obligations,
taxation, properties regulation, punishments, inheritance, equity, laws of war and
peace, judicial administration, and political leadership. Other aspects govern spiritual,
physical and other social and political dimensions of human life. Given its
comprehensive character, the Shari’ah also enshrines Islam’s international law and
from the Prophet’s emigration to Madinah (Hijrah) it has regulated the conduct of the
Muslim community in war and peace. Islamic international relations theory is

essentially the juristic interpretation of this part of Islamic law by expert religious

scholars.

The Divine law of Islam (Shari’ah) has been provided in the ordinance of the Holy
Book the Qur’an and supplemented by the sayings and deeds of the Prophet
Muhammad the Sunnah. Taken together, the Qur’an and the Sunnah, are considered
the basic source of all-human interpretation and the legislators for the welfare of the
Muslim community. This is because the Shari’ah is derived from the Qur’anic
injunctions, designed to deal with all aspects of Muslim’s life, and from the Sunnah,
which is the authoritative explanation and exemplary practise of these Divine

injunctions by the Prophet Muhammad.

The Shari’ah can become effective and binding only through a conscious and
deliberate co-ordination of the members of the Ummah (the Islamic community)
through an Islamic State. A state which is inhabited predominantly, or even entirely, by
Muslims is not necessarily an Islamic State. It can become a true Islamic State only by
virtue of a conscious application of the socio-political tenets of Islam to the life of the
nation and by an incorporation of these tenets into the basic constitution of the
country. It is on this “enjoining of lawful and forbidding of prohibited” that the ethical

value of the Muslim community and of Muslim brotherhood depends. Muhammad
Asad said,
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It is with this ideal of justice -justice toward Muslims and non -
Muslims alike - that the concept of an Islamic state (which is but

the political instrument of that ideal) stands and falls.?

However, some Western historians incorrectly understood the main aim, mission
and duty of Islam and its state which is to spread the call for God (Da'wa). They
alleged that in order to propagate its mission Islam is based on subduing and achieving
supremacy over non-Muslims. To achieve this supremacy, it is claimed, Muslims
declare war against all communities and nationalities and continue it until Islam rules
over the whole world. On this misinterpretation, war is the origin of relations between
the Muslims and other communities and determines their continuing, fundamentally

hostile nature. Joseph Schacht, for instance, argues that,

The basis of the Islamic attitude towards unbelievers is the law of
war; they must be either converted or subjugated or killed
(excepting women, children, and slaves); the third alternative, in

general, occurs only if the first two are refused.*

1.4) The Islamic State and its relations

The period will include the initial creation of the new social and political order
based on the revealed message of Islam and the formation of the spiritual bond of
Muslim brotherhood under the leadership of Prophet Muhammad (610-632 AD); the
establishment of the authority of the infant state, and the restoration of Islamic unity in
the state under the first Caliph Abu Bakr (632-634 AD); and the institutionalisation of

the Islamic State and its administration under the second Orthodox Caliph Umar (634-
644 AD).

The historical development of the Islamic State was continued under the four
Orthodox Caliphs who succeeded the Prophet Muhammad, following his example
closely in their religious and political leadership. However, their practice underwent

certain alterations and changes in the concept of authority, the administrative

3 Asad, Muhammad, The Principles of State and Government in Islam, University of California Press, Berkeley, 1961, pp. 3-4
& 33.

4 Schacht, Joseph, An Introduction to Islamic Law, Oxford University Press, London, 1975, p. 130.
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procedure of the State, and the general policy of the government under the succeeding

Ummayyads, ‘Abbaside dynasties.

The statesmanship of the Prophet Muhammad and the reign of the second Orthodox
Caliph Umar are of vital importance to this thesis. Their political style left an enduring
mark on the character of Islamic political institutions then and now. The examples set
by the Prophet Muhammad and Caliph Umar I, remain an ideal political guide and have
commanded great respect and admiration from succeeding Muslim societies.
Throughout history, most Muslim societies have kept alive the memory of this Ideal

State, hoping to emulate their beloved leader, the Prophet Muhammad, as an example

for their lives.

Modern international law has in common with the Shari’ah that it determines what
is legal and what is not in international relations. However, they differ fundamentally in
that that the former was originally restricted in its jurisdictional application to
Christendom and only later widened to include all states in the world. In the works of
European scholars of the Early Modern Age, like Grotius and Puffendorf, one also
notices that they intentionally excluded Muslims from all community of interest with
the Christian Nations of Europe. Their re-formulation of international law originated in
the necessity of regulating the relations of the new sovereign states in Europe arising
from the disunity of Christendom.5 Later European scholars thought that international
law was limited to Christendom but enunciated broad principles to include others as
well. From a Muslim scholar’s point of view these European principles were just
echoes their time. Moreover, the modifications they made for civilisation came only
after they intensively borrowed Islamic principles from Muslim Spain, from Syria and

Palestine during the Crusades and from the early Ottoman Empire.®

Later still international law recognised new legal personalities, groups such as non-
governmental organisations and individual persons. By contrast, the Shari ‘ah regulates
the relations between Muslim and non-Muslim subjects within the Islamic State as well

as between the Islamic states and non-Muslim states, groups (organisations with

5 Qadri, Anwar Ahmad, Jslamic Jurisprudence in the Modern World, Lahore, 1973, pp. 277-278.
6 .
Ibid.
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government such as tribes or religious communities) and individual/s. Among the
objects of the Shari’ah, there is the aim of enlarging the concepts of Islamic
international law to encompass all functions conducted by the State or its Muslim
citizens (what would be called public and private functions in modern international

law) in any intercourse with non-Muslims. Originally, as Hamidullah notes, this body of

law was termed Siyar,

When Islam came and founded a State of its own, the earliest
name given by Muslim writers to the special branch of law
dealing with war, peace and neutrality seems to have been Siyar,
the plural form of Sirat, meaning conduct and behaviour.”

The term Siyar was used originally by historians and in linguistic to designate the
life of the Prophet Muhammad. Later it was used in a more restricted way according to
al-Sarkhasi. The word Sirat he observed, when it is used without adjectives, it means
the conduct of the Prophet, more specially in his wars, Later still, it came to be used
for the conduct of Muslim rulers in international affairs and specifically in their dealings
with non-Muslims.® This thesis will be concerned with the analysis by jurists of that

part of Siyar concerned with peaceful relations between the Islamic State and non-

Muslims.

1.5) The literature review

The essential sources of this thesis, which it will rely on, will be the Holy Qur’an
and the Prophetic Sunnah because they considered as the main body of the Islamic
Law. Nothing further will be said on the subject of the sources of Shari’ah in this
section except to note that a special problem arises in the translation of the Holy
Qur’an from Arabic into another language. In the thesis only one translation is used,
that of Abdullah Yusuf Ali. However, this translation does not always provide a fully
accurate rendering into English of the Arabic meaning of the word/s used in the text.

Where this happens, Abdullah’s translation is amended by the insertion of the correct

meaning in square brackets.

7 Hamidullah, Muhammad, The Muslim Conduct of State, Sh. Muhammad Ashraf, Lahore, 1977, p. 9.
8 Al-Sarkhasi, AbuBakr Muhammad, Al-Muheat, Vol. I, Dar Ehya’ Al-Kotoub Al Arabiah, Cairo, 1957, p. S67.
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The rest of it is divided into three parts: (i) some of the more important jurists
whose treatises formed classical Muslim Figh of which Islamic international relations
theory is a part; (ii) contemporary scholars who have analysed and elucidated this
theory; (iii) some of the contemporary scholars whose works are relevant to the
understanding of some of the parts of Islamic international relations theory. Of the
available material, which specialises in the Islamic legislation, political thought and
institutions many of the works of contemporary scholars are often descriptive at best
and therefore not considered here. Not all classical jurists or contemporary scholars
have been included in this section because they are too many to be discussed and they
are all considered in various later part of the thesis.* Those which are included here are

the more important and representative of them.

1.5.1) Of all the Muslim jurists whose Figh is relevant to this thesis, Muhammad Ibn
al-Hassan al-Shibani treatise entitled al-Siyar is the work which is probably the most
central. It was the first book written in the Islamic history to deal directly with the
theme of the foreign relations of the Islamic State as a single aspect and so it provides

a systematic Islamic account of a major part of Islamic international relations theory.

Al-Shibani wrote from a Hanafi perspective.

The other important Muslim jurists did not attempt a comprehensive and systematic
exposition of Islamic international relations like al-Shibani. Instead, they contributed to

the analysis and exposition of major parts of this theory.

- Abd Almalik Ibn Hisham the author ofthe great essay 4/-Syrah al-Nabawyah
narrates in detail the biography of the Prophet Muhammad. This thesis relies heavily on

this book when quoting from the Sunnah of the Prophet to support any debate.’

- AbdulRahman Ibn Khaldoun, a Maliki scholar, was considered as one of the
greatest political and social philosophers in analysing, not only merely, the political, but
all aspects of human societies. Ibn Khaldoun regarded history neither as a mere

catalogue of facts, nor as a mere narrative of what happened in days gone by, but

* For full list see the bibliography of this thesis.
9 Ibn Hisham, Abd Almalik, 4l-Syrah al-Nabawyah, Matba’at al-Halabi, Cairo, 1955.
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science to be studied for the purpose of understanding the cause of the rise and fall of
states. His argument in his book Al-Mogademah is central to the concern of this thesis
because it provides a systematic account and analysis of a major part the nature and

formation of states from an Islamic perspective.!?

- Abu Hamid al-Ghazali the Shafei’i theologian and religious philosopher presents
the classical theory of the Caliphate based on the ideal legislator from the political
reality of the ‘Abbasid Caliphate dominated by the Suljuq Sultanate. In his great work,
Al-Iqtisad fi al-I’atigad, he provided an exposition of the nature of the Imama. His
investigation of the /mama was a matter for jurisprudence, not of political nor for
metaphysical affairs. The significance of this book to this thesis is to support the debate
about the nature and the authority of the Islamic State, and the methods of selecting

the Caliph.

- Abu Hassan, Ali al-Mawardi (of the Sunni Shafei’i school of jurisprudence) is
regarded as one of the greatest and most learned jurists of his time. He was not only a
distinguished judge but also an author of great repute. Al-Mawardi has left a number of
great books of which those dealing with the science of politics and administration and
the most famous. His book Ordinances of Government (al-Ahkam al-Sultaniyah) was
the first in the Muslim history to analyse systematically the responsibility of the Caliph,
his Amirs (local rulers), his Wazirs (ministers) and deputies. The rights and duties of
these persons are expounded in details ties as a guide to those who are new to such

office.!!

- Abu Yusuf, Y’aqub Ibn Ibrahim (of the Hanafites) wrote his pioneer book, 4/-
Kharaj to the ‘Abbasid Caliph al-Rashead. It is considered as the first and most famous
book on its theme. This book does not deal with the financial sources of the Islamic
State. It does deal with various aspects of itS affairs regarded as parts of international
relations, such as the relations with the Harbis. The importance of this book to this
thesis is the legislative side of the commercial and financial relations between the

Islamic State and people of domain of war (Dar al-Harb).

10 1pn Khaldoun, AbdulRahman Muhammed, Al-Mogademah, Al-Maktabah al-’ Asryyah, Beirut, 1995,
11 Al-Mawardi, Ali Muhammad, Al-Ahkam al-Sultaniyah wa al- Welayat al-Denyah, Dar al-Ketab al-Arabi, Beirut, 1990.
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- Mohamad Ibn Jarear al-Tabari book (Shafei’i School) wrote different works in
various sciences. However, his book Tareikh al-Umam wa al-Muluk considered as the
first full detailed book which narrated the history of the globe prior to Adam. The
other great book, entitled Jami’ Al-Bayan ‘An Ta'weal Al-Qur’an, is the greatest

work in the science of interpretation the Holy Qur 'an. 12

- TaqulDean Ibn Taymiyyah (of the Sunni Hanbali School) lived during the last days
of the ‘Abbaside Empire. His essays concentrated on the state with a study of the ideal
one set up by the Qur’an, the Prophet and his Companions, coming directly to the
problem of the Ummah and finally grappling with the great problem of the
contemporary ‘Abbaside State. He dealt with the great with this great issue in his own
characteristic way and brought about a consideration of the state as such in
contradiction to the particular form of the /mamat. The problem of the nature, forms

and attributes of the state are dealt with in his book A/-Sysasah al-Shar 'iyah.3

1.5.2) Two important modern scholars have addressed the problem of classical Islamic

international theory in two quite different ways.

- Majid Khadduri’s pioneering study War and Peace in the Law of Islam (1941),
remains to this day as the only important scholarly work in the English or the Arabic
languages on Islamic international relations, the classical legal theory of which he
reconstructs. His book analyses the principles and rules governing the relations of the
Islamic State with non-Muslims countries and also discusses the fundamental changes
that the Muslim law of nations underwent and how it adapted itself to peaceful
coexistence with a rival legal system. However, his study was not a completely
comprehensive analysis of Islamic international relations theory as it omitted any
discussion of social relations and downplayed the diplomatic/political (especially
economic) aspects of Islamic international relations theory. Although much can be
learned from Khadduri’s work, and while it must be the point of departure for an

academic analysis of Islamic international relations theory, it must be admitted that it

12 Al-Tabari, Mohamad Ibn Jarear, Tareikh al-Umam wa al-Muluk, Dar al-Ma’arif, Cairo, 1962 & Jami " Al-Bayan ‘An
Ta'weal Al-Qur’an, Matba’at al-Halabi, Cairo, 1968.

13 1bn Taymiyyah, TaqulDean Ahmed, Al-Sysasah al-Shar 'iyah, Dar al-M’arifah, Beirut, 1969.
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has many flaws in interpretation (which will be criticised in this thesis) and its central
thesis that Jihad (war) is the normal condition of relations between the Islamic State

and non-Muslim countries is, it will be argued, fundamentally mistaken.14

- AbdulHamid AbuSulayman’s book Towards an Islamic Theory of International
Relations (1987) is the only other significant scholarly work, apart from Khadduri, on
the subject of Islamic international relations. Much of it is a learned study of the origins
of jurisprudence (Usul al-Figh)and its reform which is undertaken in order to allow
him to reinterpret Islamic international relations theory in the contemporary context.
Although there are some references to the classical Islamic theory of international
relations in his book, particularly, his conceptualising of Siyar in terms of Jihad, Dar
al-Islam, Dar al-‘Ahd, Dar al-Harb, the main thrust of his work is a modernist
concern to revise and adapt Islamic theory to modern conditions. Because of this
feature, AbuSulayman’s treatise has limited value for this thesis on the classical Islamic
theory of international relations. Its importance for this thesis is that it draws attention
to the misleading interpretation of Jihad and its place in Islamic international relations

theory. He writes that the reader of Khadduri,

.. could be left with the impression that Muslim jurists reached
consensus on jihad, and all-out, virtually permanent state of war,
through which Islam could be forced on most of humanity . . .15

1.5.3) Other modern scholars have not aimed at producing comprehensive accounts of
Islamic international theory, like Khadduri and AbuSulayman, but have instead

contributed to our understanding of various parts of that theory.

- AbdulQadir Audah’s book Al-Tashri’ al-Jinai’ al-Islami is considered as a
reference for all researchers of the Islamic international relations. It is a comparative
study between the criminal Islamic Law in Shari’ah and its counterpart in secular law,
covers all principles, ideas and legal theories related to this subject. It concentrates on
the work of the four Sunni Schools of Figh: the Hanafite, the Malikite, the Shafei’ite,

and the Hanbalite. Al-Tashri’ al-Jinai’ al-Islami provides a systematic Islamic account

14 Khadduri, Majid, War and Peace in the Law of Islam, John Hopkins Press, Baltimore, 1979.

15 AbuSulayman, Abdulllamid A., Towards an Islamic Theory of International Relations, 2™ Edit., International Institute of
Islamic Thought, Herndon, 1994, pp. 21-22.
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of a major part of criminal law in Islam. Much can be learned from Audah’s book and

it gives clear illustration of the status of Dhimmi and Musta’min under the Islamic

criminal law. 16

- AbdulRahman Kurdi’s book, The Islamic State, is a standard exegesis of the
Islamic State which is one of the key elements of Islamic international relations

theory.17

- Abu Al ‘Ala al-Maududi, with his pioneer works which covers the nature and
duties of the Islamic State, such as: Political Theory of Islam; First Principles of the
Islamic State, The Islamic Law and Constitution. The book which deals with the
relations between the Islamic State and its non-Muslims subjects is Rights of Non-
Muslims in Islamic State. The works of Maududi are very important because they offer
vital data for researchers of the Islamic international relations theory. These books
used in this thesis to compare the Islamic theory of state with the ones in international

theories.!8

- Ann K. Lambton in State and Government In Medieval Islam attempts to set out
the ideas on which the state rested and the ideas underlying the practice of government
as put forward by the Muslim jurists such as Abu Yusuf, al-Baqillani, al-Mawardi, al-
Ghazali etc. and some non-jurist writers such as Ibn al-Muqaffa’ and al-Jahiz. These
book, moreover, covers the period from the 2"to the 11" century AH, the 8" to the
17" century AD and is continued to the central lands of the caliphate, including Persia
and North Africa. The main concern of this book is with political ideas not with the
political institutions. It presents examinations to these ideas and ideals of the jurists in a

chronological framework.1?

16 Audah, AbdulQadir, Al-Tashri’ al-Jinai® al-Islami, Mu’asasat al-Risalah, Cairo, 1994.
17 Kurdi, Abdulrahman, The /slamic State, Mensell Publication Limited, London, 1984.

18 Maududi, Abul A'la, Political Theory of Islam, Islamic Publications, Lahore, 1980. First Principles of the Islamic State,
Islamic Publications, Lahore, 1978. The Islamic Law and Constitution, Islamic Publications, Lahore, 1977. Rights of Non-
Mouslims in Islamic State, Islamic Publications, Lahore, 1976. Towards Understanding Islam, Nirobi, 1973.

19 Lambton, Ann K. S., State and Government in Medieval Islam, Oxford University Press, Oxford, 198S.
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- Erwin Rosenthal, Political Thought in Medieval Islam. A large part of this book is
devoted to an exposition of the political thought of the Muslim Philosophers al-Farabi,
Ibn Sina, Ibn Bajja, Ibn Rushd, al-Dawwani and Ib Khaldoun regarding the Islamic
Law Shari’ah as the ideal constitution of the ideal state. It observes the character of

Islam in relation to politics, or in other words the relation between the religion and the

state.20

- Muhammad Hamidullah who considered as one of the most famous recent Muslim
jurist. Among his great books is The Muslim Conduct of State which is the main
concern of this thesis. It is a comparative study of the Muslim jurisprudence on the
Islamic international law. The important parts of this book to the thesis are the

discussion of such relations between the Muslims and non-Muslims as the safeguard

(Aman) and neutrality 2!

- W. Montgomery Watt’s book, Islamic Political Thought is considered among the
pioneering works which deals with the Islamic political ideas as they have been
operative in the historical process. It attempts to preserve the neutrality proper to the
social scientist which neither affirms nor denies the metaphysical truth of the ideas
which influencing the life of the Islamic society during the classical period of the

Islamic Caliphate. 22

- Wahba al-Zohaily in his book, Athar al-Harb fi al-Figh al-Islami, wrote a

pioneering and authoritative study of the impact of war on the origins of Islamic Figh

and its wider impact upon Aman, treaties and peace relations.?3

- Yusuf al-Qaradawi is perhaps the most authoritative and widely respected living
jurist. Of his many important works his interpretation of Dhimmi status in Ghayr Al-
Muslimoun fi Mujtama’ Al-Islam, and his famous treatise entitled The Lawful and the

Prohibited in Islam are of greatest relevant to this thesis. Through his T.V. programme

20 Rosenthal, Erwin 1. J., Political Thought in Medieval Islam, Cambridge University Press, Cambridge, 1962.
21 Hamidullah, Muhammad, The Muslim Conduct of State, Sh. Muhammad Ashraf, Lahore, 1977.
2w, Montgomery, Islamic Political Thought, Edinburgh University Press, Edinburgh, 1968.

23 Al-Zohaily, Wahbah, Athar al-Harb fi al-Figh al-Islami, Dar al-Fikr, Beirut, 1981 & Al- ‘Alagat al-Dowalyah fi al-Islam,
Mu’asasat al-Risalah, Beirut, 1981,
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on the al-Jazeera Satellite Channel (www. Aljazzera.net) , Dr. al-Qaradawi has
provided regular advice to Muslims, who permanently reside in non-Muslim states, on
various problems related to the daily life of a Muslim outside Dar al-Islam. This
advice, and his scholarly treatise on Muslims permanently resident in the West, deals
with an important element of Islamic international relations theory. However, this
element is not discussed in the thesis because it was unknown in classical Figh due to
the fact that any Muslims resident in Dar al-Harb were so on a temporary basis. The
mass migration of Muslims out of different countries in Dar al-Islam to the West is an
entirely new situation in the twentieth century and Islamic Figh which is related to it is

correspondingly modern, not classical. 24

1.6) The significance of the thesis

Although, Islamic political thought forms a link in the chain of human political
thought, it has received little scholarly attention. Islam’s contributions to world
civilisation during the Middle Ages and its preservation of classical Greek

achievements deserve more attention and appreciation than have been given. It is in the

point of view of various scholars that Islam was the intermediate civilisation.2’ Galal

Mazhar, for instance, states that,

The zenith of the Arabs activity may be placed in ninth and tenth
centuries AD, but that it continued down to the fifteenth century.
During the twelfth and thirteenth centuries, and especially
through the College of Translators founded by Archbishop
Raymond of Toledo (1130-1150 AD), almost all the
philosophical writings of Aristotle and commentaries on them by
Arabian philosophers as well as the writings of Avicenna,
Averos, al-Kindi, Costa ben Luca, al-Farabi, and al-Ghazali
were translated from Arabic into Latin and thus being made

available to the Western world, 26

One of the major reasons for Western neglect of Islamic political thought and

institutions was the lack of knowledge of the Arabic language. Another was the

24 Al-Qaradawi, Yusuf, Ghayr Al-Muslimoun fi Mujtama ' Al-Islam, Cairo, 1977 & The Lawfil and the Prohibited in Islam,
International Islamic Federation of Student Organization, Kuwait, 1989.

25 Goiten, S. D. "Between Hellenism and Renaissance: Islam, the Intermediate Civilization," Islamic Culture, Vol. II, No. 2.
1963, p. 217.
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primary preoccupation of most Western writers with their own systems of government.
This preoccupation with everything Western overshadowed their interest and academic

studies of non-Western societies were sadly lacking.

Fortunately, however, Western and non-Western writers appeared on the scene
after World War II with a new outlook and new attitudes toward the Third World
societies. The impact of the post-war de-colonisation process and the emergence into
statehood of a multitude of independent non-Western States accelerated this shift in

Western interest and attitude toward the study of contemporary non-Western societies.

The fact remained, however, that the newly independent nations, of which the
Muslims are members, were faced with the task of reconstructing their societies and
restoring their identities. Upon achieving their independence from colonial rule, the
leaders of the emerging nations utilised Western as well as traditional institutions and

ideologies to achieve their national objectives of nation building and modernisation.

In the Muslim world, there are hundreds of millions adherents of Islam. Far from
being a dying faith, Islam is expanding. Its tenets and traditions enjoy a strong hold on
the structures of government, law, and social behaviour of these Muslim societies.

Islam and nationalism are the two foremost ideological forces in the area today.

The intellectual dialogue between religious and secular forces centres on the extent
of religion in the life of the state. Muslim traditionalists maintain that Islam is the
guiding principle in the social, economic, and political life of the nation and that Islam-
based institutions and public policy are best suited for the welfare and progress of the
Muslim society. Consequently they contend that an Islamic state, guided by Islamic

principles, provides the best answer for nation building and modernisation.

This thesis of The Classical Conception of Treaty, Alliance, and Neutrality in
Sunni Islam is an attempt to examine a political phenomenon within the framework of
Islamic political thought. The author of this thesis is of the opinion that the scholars

from the Muslim world in particular need to create and nurture intellectual centres of

26 Mazhar, Galal, Arab Contribution to European Civilization, The Arab Research Centre, (N.D.S.)pp. 60-61.
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their own where research on contemporary problems and issues can be carried out
meaningfully. The greatest difficulty that a modern social scientist encounters in
comprehending certain political and social concepts of classical and medieval Islam is
the fact that these concepts are grounded in a particular religious doctrine. These are
different from Western political concepts, which are permeated by Judaic, Christian,
Roman, and Greek political ideas. Islamic concepts have their origin in the context of
an entirely different social, economic, political, and historical setting. This in effect
creates problems of definition and semantics. Hence, it may be said that one of the
main reasons for the confusion regarding the idea of Islam, is the indiscriminate
application of Western political terms and definitions to an entirely different concept of

the Islamic polity.

Muslim scholars have to consider this basic distinction and search their societies in
their own native settings. In connected with this, Professor A. W. Singham urges the
scholars of the Third World nations to be objective and discriminate. He cautions them

against evaluating their own societies through Western concepts and through the eyes

of their Western mentors.2?

It is clear that in contemporary world of conflicting ideas and ideologies it is
misleading to apply non-Islamic concepts to Islamic institutions. The ideology of Islam
has a social orientation peculiar to itself, different from non-Islamic settings and
concepts. The Islamic concept of treaty can be studied and interpreted fully only within
its own context and by its own terminology. Taking this into consideration, the thesis
of The Classical Conception of Treaty, Alliance, and Neutrality in Sunni Islam may
shed new light and provide valuable knowledge on this aspect of Islamic political

thought and institutions.

The treaty which lead to the Declaration of the State-City of Madinah and other
treaties which the Prophet Muhammad concluded over fourteen hundred years ago,
could be the principle and the ideal of which Muslim traditionalists admire and Muslim

reformers advocate in their movements and intellectual dialogues. These same treaties

27 Singham, A. W., The Hero and the Crowd in a Colonial Society, Yale University Press, New Haven 1968, pp. 8-9.
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will be covered among the subject of this thesis. The intent of this thesis, furthermore,

is to discover and examine that treaty’s concepts, values, and relevancy for our time.
1.7) Orientation and methodology of the thesis

The procedures and methods employed to accomplish the objectives of this thesis
will utilise three approaches: the narrative, the analytical, and the comparative. The
thesis will identify the socio-political setting within which the Prophet Muhammad
operated. Historical data collected from early Muslim writings and Islamic religious
records of the primary sources the Holy Qur’'an and the Prophetic Sunnah are
considered. In reviewing this data in the historical setting of 7" Century AD, the
author hopes to scopes the light on the processes and policies used by the Prophet
Muhammad to establish and maintain the new political order within the Islamic State in
Madinah. The classic example of political leader for the Muslims to emulate is the
religious authority of the Prophet reflected in his charismatic personality that was the

primary factor for his success in establishing the first Islamic State.

Most of this thesis employs a systematic analysis in relation to key components of
Islamic international relations theory like the Islamic State, treaties and alliances and
the status of Dhimmis. This analysis is not intended to be, nor is it Islamic Figh. Figh
uses the sources of the Holy Qur’an and Sunnah in conjunction with the treatises of
earlier jurists to arrive at authoritative judgements on the Shari’ah. Furthermore, as
will be shown in chapter II, Figh is always expounded within one of the four Sunni
Schools of law. The tradition of each law School shapes in a profound way all jurists
who exercise judgement within it. Although this thesis makes use of the Islamic
sources and juristic writings in order to analyse the classical Islamic theory of
international relations its methodology differs from Figh in two ways: it is written not
from a religious Sunni Law School perspective, but from the standpoint of
international academic scholarship. Second, unlike Figh which is an explanatory
argument from premises of authority (i.e. authoritative sources and authoritative
judgements by religious scholars/jurists) to an authoritative conclusion or judgement,
this thesis will support its conclusions- which are not authoritative judgements- from

textual evidence in the normal scholarly way.
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In some parts of this thesis, the comparative approach will be used to compare and
examine the Islamic theory of international relations with various Western theories of
international relations and to focus on a comparison of the Islamic system of treaties
with its counterpart in international law. Most of the classical Muslim works on this
theme will be used to compare and contrast with their counterparts in modern Western
scholarship of international law and relations, such as by Oppenheim, Holsti and
Morgenthau. The aim of that is to distinguish the differences and similarities between

the two systems.

1.8) Hypotheses

Having stated the purpose and the significance of this thesis and having explained
the orientation and the methodology to be followed, the principal hypotheses to be
investigated in this thesis will now be delineated. These hypotheses fall naturally into
one of two groups: they are either concerned with the nature of Islamic international

relations theory or they are concerned with the subject of treaties in the classical Figh

of Sunni Islam.
1.8.1) Hypotheses related to Islamic international relations theory

1) That there is a separate Islamic theory of international relations which

differs fundamentally from Western theory of international relations in three

main respects:

(a)it consist of relations between Muslims and no-Muslims. All
relations between Muslims (within the Ummah) are internal or
non-international, even though they could be relations between

independent Islamic heads of government.

(b)it is normative, but unlike normative Western international
relations theories. They are moral theories: it is a theory framed

on Divine Law (Shari’ah).
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(c)The Islamic theory unlike most Western theories, recognises no
distinction between public and private affairs at the international

level.

2) That all peaceful international relations (i.e. except Jihad ) are contractual

in form.

3) Relations between the Islamic State (not states) and non-Muslim states are
fundamentally pacific, not hostile. Peace not war is the normal state of
affairs. War, hostility and Jikad exist or are employed for certain specific
purposes, such as self-defence. This hostility ends when that purpose has

been achieved.

4) That the Muslim juridical division of the world into two domains, Dar al-
Islam and Dar al-Harb, or three domains with the addition of Dar al-‘Ahd
(Sulh), was not based on legal-religious grounds. At least one other domain
existed during the lifetime of the Prophet Dar al-Da’wa. This Dar may

have some relevance to contemporary conditions.

5) That the basis of the Islamic theory of international relations is Islamic Law.
This law, it will be argued, is treated in Islamic international relations
theory as binding upon both Muslims and non-Muslims alike; international
relations should be conducted in practice in accordance with the Shari ‘ah.
It is further hypothesised that this law is dynamic, progressive, and flexible

enough to meet the changing circumstances of time and place.
1.8.2) Hypothesis relating to treaties

1) It is hypothesised that legal persons involved in contracts or treaties can be
either individuals, various groups like tribes or religious communities, non-

Muslim states and the Islamic State (not-states).

2) Military alliance between the Islamic State and non-Muslim countries is

legitimate in Islamic international relations theory under certain conditions.

3) In addition to treaties of truce, friendship, commercial, alliance, and safe-
guard Aman there is a further kind of treaty hitherto unrecognised in juristic

or other scholarly commentaries; conciliation treaties.
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4) That neutrality as well as neutralisation is permissible in Islam to meet the

necessity of the Islamic State.

1.9) Contents of the thesis

This thesis consists of eight chapters after the present one, each dealing with a

specific issue related to the Islamic theory of international relations.

Chapter Two: Islamic Law and Figh

It examines the foundation of the Islamic theory of international relations as a
normative theory in Islamic Law (Shari’ah). It focuses on the origins of Islam, the
sources of Islamic law and the place of Figh in Islam, including giving consideration to
the four Sumni Schools of Law and differences among them. Attention will also be
given to facility with which Islamic Law can evaluate and develop to meet modern

circumstances.

Chapter Three: Islamic International Relations In Classical Figh

Aims, first, to determine the main features of classical Sunni Islamic international
relations, including the elucidation of key concepts of the Islamic theory such as Ummah,
the Islamic State and the role of its head, Dar al-Islam, Dar al-Harb and Dar al-'Ahd.
Reference will be made to two parts of Islamic international relations which are not part of
the subject matter of this thesis, namely, Jikad and social relations between Muslims and
non-Muslims, such as marriage. The second theme of this chapter is a comparison between

Western theory of international relations and that of classical Islamic Figh.

Chapter Four: Dhimmis And Musta’min In The Islamic State

It is an analysis of the juristic principles relating to non-Muslims resident in the Islamic
State either on a permanent basis (Dhimmis) or temporarily (Must’amins), focusing on
their rights and obligations. This includes an examination of scholarly views that such

theories were grounded neither on the Holy Qur’an nor on the Sunnah.
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Chapter Five: Classical Conception Of Treaty In Sunni Islam

The purpose of this chapter is to analyse the Shari'ah’s rules regarding treaties,
including when they are lawful and when they are forbidden, who has the authority to
make treaties, and how treaties are formed, revoked or abrogated. Where it is relevant
and illuminating, comparisons will be made with the counterpart provision or rule in
international law. In this chapter four kinds of treaties will be analysed: treaties of
friendship, trade, reconciliation, extradition. Two important kinds of treaty are omitted
from this chapter because of the extensive literature involved and their fundamental
importance in the context of this thesis. These are treaties of neutrality and alliance,

and they will be analysed in the two following chapters.
Chapter Six Legitimacy Of Neutrality In Sunni Islam

This chapter interrupts the analysis of the different kinds of Islamic treaty in order to
examine whether the status of neutrality is possible under Shari ‘ah or if only neutralisation
is permitted. The distinction between neutrality and neutralisation is drawn, and is used
to refute Khadduri’s thesis on neutrality. The chapter is located in this position since it
pre-supposes not only chapter III, but also the discussion of truce treaties and Jikad in

the previous chapter.

Chapter Seven: Classical Conception Of Alliances In Sunni Islam

The basic interest of this chapter is in focusing on military alliances and those in
which military components were involved during the early time of the Islamic State and
particularly during the time of Prophet Muhammad and the four Orthodox Caliphs.
This chapter will review and analyse the Muslim Scholars views regarding the military
alliances in terms of a number of important elements, such as aims, methods, structures
and system. However, due to the lack of any systematic or scientific Islamic theory of
alliance in classical Figh, this chapter tries to discover and systematise the most
important elements required in an alliance between the Islamic State and a non-Islamic
entity. It will be concerned in particular to support the claim that treaties with non-

Muslims are legitimate in Islam, provided certain conditions are fulfilled, but that there
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can be no alliances in Islam, that is, within the Muslim Ummah where brotherhood

prevails.

Chapter Eight: Case Study, The Military Alliance Of 1990-91

This chapter will implement the findings of the previous chapter to the military
alliance of 1990-91 which was formalised as a result of the Iraqi invasion of Kuwait. It
examines the legitimacy (or lack of it) of that invasion from the Islamic perspective, its
affect on the regional balance of power, and the Islamic legitimacy of the alliance

between Muslim and non-Muslim state/s.

Chapter Nine: The Conclusion

This chapter draws together conclusions from the previous chapters, it summaries
the most important findings of this thesis in relations to the hypotheses formulated in

sections 1.81 and 1.82.
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2.1) Introduction

The Islamic Law (Shari’ah) has always occupied an important part in the Muslim
life. In Shari’ah, Muslims have a law that deals with all constitutional and legal issues,
and as such is treated, in Sunni Islamic theory, as the only legally acceptable code.
Consequently, to the devout Muslim, there can be only one legitimate rule, that is
through Islam, and there can be no disjunction between political and religious

discourse.!

Shari’ah, moreover, is a sacred law created by God throughout a rational method
of interpretation, and the religious standards and moral rules which were introduced
into the legal subject-matter provided the framework for its structural order. Islamic
Law represents an extreme case of a Jurists Law; it was created and developed by
private specialists; legal science, and not the state, which plays the part of a legislator,
and scholarly handbooks have the force of law. This became possible because Islamic
Law successfully claimed to be based on divine authority, and because Islamic legal

science guaranteed its stability and continuity.

The sacred law of Islam is an all-embracing body of religious duties, the totality of
Allah’s commands that regulate the life of every Muslim in all its aspects. It comprises
on an equal footing ordinance regarding worship and ritual, as well as political and
legal rules. Shari’ah is the epitome of Islamic thought, the most typical manifestation

of the Islamic way of life, the core and kernel of Islam itself.

Islamic Law is particularly instructive example of a sacred law, it is a phenomenon
so different from all other forms of law - notwithstanding, of course, a considerable
and inevitable number of coincidences with one or the other of them as far as subject-
matter and positive enactments are concerned - that its study is indispensable to

appreciate adequately the full range of possible legal phenomena.? According to
Muhammad Hamidullah,

1 Dawisha, Adeed, /siam and Foreign Policy, Cambridge University Press, Cambridge, 1983, p. 3.
2 Ibid., pp. 1-2.
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Islamic law is the provision or power given to man in order to
interpret and expand Divine commandment, by means of

analogical deductions and through other processes.>

Figh is a part of the methods and attitudes of the Islamic legislation, and it is as
such that they should be considered major sources of Islamic Law, but not the law
itself. Nevertheless, by the end of the second century AH, Muslims had reduced the
number of recognised Schools of jurisprudence (Figh) to four: the Hanafite, the
Malikite, the Shafei’ite and the Hanbalite. These are called the four Sunni Schools of
jurisprudence (Figh).

This chapter aims to examine the structure of the Shari’ah, focusing on its origins,
giving consideration about the four Sumni Schools of jurisprudence as well as
differences between them. Attention will also be given in assessing the ability of the

Islamic Law for evaluation and development in meeting recent issues.

2.2) The origin of Islamic law al-Shari’ah and Islamic jurisprudence Figh

It is difficult to attempt a study in any field of Islamic Law and its development
without considering the history of its practical precepts which have been gleaned from
detailed source-evidence. In order to understand the origins of the Islamic Law and its

legislation, there is the need to have a brief summary of its background.

Initially, some writers when analysing and discussing works in the field of Islamic
Law, wrongly emphasise the idea that Islamic jurisprudence Figh is law in itself and
not a secondary source of Islamic Law. Therefore, it is very important, in the modern
context, to identify both Shari’ah and Figh, Thus, there is a difference in meaning
between Shari’ah and Figh which must be clarified. Shari’ah, on the one hand, has

been defined as: the Divine Will revealed to the Prophet pertaining to the conduct of

3 Hamidullah, Muhammad, The Muslim Conduct of State, Sh. Muhammad Ashraf, Lahore, 1977, p. 6.
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human life in this world. Figh, on the other hand, is the science of deducing and

extrapolating rules and injunctions from their sources in the data of revelation.

In the earliest period after the death of the Prophet, two sources or methods, the
Qur’an and the Sunnah were recognised as the sources of the Shari'ah. However,
these were the traditional sources, the authoritative ‘given’. Since the ‘given’ could
obviously not suffice for the developing needs of succeeding generations, the second
principle of human intelligence and understanding was recognised almost from the
outset. The first principle was called “learning” (‘IIm, not “knowledge” as it has been
sometimes interpreted). The second was called understanding or comprehension Figh.
With the establishment of Islamic studies, a radical change took place in the nature of
Figh, which passed from being a personal activity to mean a structured discipline and
its resultant body of knowledge. This body of knowledge was thus standardised and
established as an objective system; therefore, Figh became an ‘I/m. Whereas in the first

stage, one used to say one should exercise Figh “understanding”, the proper thing to

say now was ‘one should “learn” or “study” Figh.>

Moreover, Figh developed a methodology of its own to interpret and make
deductions in line with the Shari’ah. The source material coupled with the
methodology is the so-called al-Usul the methods of jurisprudence. The basic sources
of Usul are Qur’an, Sunnah, Ijma’and Qiyas. Figh was an integral part of classical
Muslim thought at the height of Islamic civilisation; it was the most unifying and
articulate element of the traditional way of life, serving to develop and regulate a
highly successful society and civilisation in terms of Economic, Political, Social, and

Legal needs.®

Figh is considered as the body of rules and injunctions, deduced from the Quran
and the Sunnah. Consequently, some defined Figh as the aggregate, considered per se,

of legal proofs and evidence that, when studied properly, will lead either to certain

4 AbuSulayman, AbdulHamid A., Towards an Islamic Theory of International Relations, International Institute of Islamic
Thought, Herndon, 1994, p. 5.

5 Fazlur Rahman, /slam, University Chicago Press, Chicago, 1979, pp. 101-103.

6 AbuSulayman, AbdulHamid A., Towards an Islamic Theory of International Relations, International Institute of Islamic
Thought, Herndon, 1994, pp. 4-13,
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knowledge of a Shari’ah ruling or to, at least, a reasonable assumption concerning the

same; the manner by which such proofs are adduced, and the status of the adducer.?

Establishing Shari’ah, prescribing law, laying down rules and regulations, and
defining system is a function which is specific to God alone. He has provided articulate
proofs and clean source-evidence in order to find His legislation, and ever since the
time of Adam, God has promulgated His law on Earth from time to time through His
Messengers and Prophets. This succession of revelations was partly necessitated by
changes in the needs and affairs of human beings, a concomitant of all created things,

calling for the repeal or modification of previous laws.?

The history of the legal science of the Islamic Law is divisible into four periods. The
first called: the legislative period of Islam, it commenced with the migrant Hijrah of
Prophet Muhammad to Madinah 622 AD, and ended with his death in 632 AD. All
legal rules Ahkam inclusive of all its classifications, such as principal and derived
rulings, teaching on the fundaments of the Faith, and regulations in connection with
personal practice and legalities were derived from the Holy Qur’an or from the
precepts Hadiths of the Prophet. The second period covers the time of the
Companions of the Prophet Sahabah and their successors Tabi’un, and extended to
the foundation of different Islamic Schools of jurisprudence 632-717 AD, it has been
observed mainly in the collection, interpretation and extension of laws by collective

deliberations.®

The third period started in the early second century and ended in the third century
of the Hijrah 722-822 AD. It was marked by a theoretical and scientific study of the
law and religion, and it was then that the four Sunni Schools of jurisprudence were
established. Since then, there has been no independent exposition of the Islamic Law,

and jurists have been engaged within the limits of each School to develop the work of

7Al—Razi Fakhr al Din, Al Mahsul Fi 'lim Usul al Figh, Matba’at AbdulRahman Muhammad, Chairo, p.94.

8 Al-Alwani, Taha Jabir, Source Methodology in Islamic Jurisprudence, The International Institute of Islamic Thought,
Virginia, 1990, pp. 4-5.

9 M. A. Abdur Rahim, The Principles of Muhammadan Jurisprudence, Hyperion Press Inc. Westport, 1981, pp. 16-17.
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its founders. This is the fourth period of the Islamic Law and has yet to come to an

end.!0

The Shari’ah, moreover, came into being and developed against a varied political
and administrative background. The rule of the Ummayyads, the first Islamic dynasty
661-750 AD represented, in many respects, the consummation of tendencies which
were inherent in the nature of the Muslims community under the Prophet. During their
rule, the framework of a new Arab Muslim society was created, and in this society a
new administration of justice, an Islamic jurisprudence, and, through it, Islamic law
came into being.!! Most notably, it is during this time when the Islamic empire grew to
its largest size, where new societies, with their methods of thought, melted in the new
Islam community and effected from one side or another on the Islamic legislation. In

the words of Abdullah al-Turki,

With the growth of the Islamic empire fresh facts and new
circumstances often arose for which no provision had been made,
especially as the affairs of the community became more

complex.1?

With the fall of the Ummayyads and the accession of the ‘Abbasids to power, a new
impetus was given to the study of jurisprudence. The Caliphs of this era appointed as
Qadis (judges) who were persons noted for their learning and legal acumen. During the
‘Abbasids era, the Islamic Law came into contact with the practical concerns of life,

and the study of Greek and Roman literatures and sciences also came into considerable

vogue about this time.13

The principles of the Islamic Law contained in the Qur’an were explained and
amplified in the Prophetic Hadith and Sunnah, which together constitute the second
basic source of the law. These in turn were understood with the aid of the consensus of
the Islamic community Jjma’. Lastly, analogical human reasoning or Analogy (Qiyas)

complemented these sources of Law on occasions of necessity. According to the

10 1pid.
11 Bosworth, C. E. & Schacht, Joseph, The Legacy of Islam, Oxford University Press, Oxford, 1971, p. 394.
12 Al-Turki, Abdullah Ibn AbdulMubhsin, Asbab Jkhtilaf al-Foqaha 'a, Matba’at al-Sa’adah, Riyadh, 1974, p. 23.
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traditional Islamic view, the sources of the Shari'ah are: the Holy Qur’an, the
Prophetic Hadith, the jurist consensus /jma’ and analogy Qiyas. Out of that, the first
two are accepted by all Schools of Figh while the latter two are either considered of
lesser importance or rejected by some of the Schools.!# In connection with this, there is
discussion over whether there are more than two sources and if so, whether these are
three, four, five or even more. With this view has gone the further idea that Jjtihad is,
or has been, or may (again), become a fifth source of law, a method of determining
what Islamic Law shall be. A major question in modern Muslim life, a question of
social, political, economical and even psychological significance, is whether and how
far and by whom /jtihad may be exercised in changing the Islamic Law or modifying it

or adapting it to new conditions.!’

2.2.1) The primary sources

It has been mentioned earlier that the Holy Qur’an and the Prophetic Sunnah are
the two main primary sources, which the Islamic Law derived from. Therefore, it may

be said that all Muslim Scholars had and have to refer to them in their writings.

a. The Holy Qur’an

Koran or Qur’an; basically the name is derived from the Arabic root gara’a,
meaning “he read” or “he recited”, and it is applied in the text of the book itself either
to a single “reading” or “passage”, or to a collection of several. It was revealed to the
Prophet Muhammad at irregular intervals as necessity demanded and as dictated from
an original code, “the Mother of the Book”, which is preserved in Heaven. The
intermediary which brought the revelation to earth was “a faithful spirit”, later
identified with the angel Gabriel.!6 It is well known that Qur’an is the Holy book of
Islam, but how does this book related to Islamic legislation. More specifically, what

was the message of the Qur’an itself? Jacques Jomier remarks,

13 M. A, Abdur Rahim, The Principles of Muhammadan Jurisprudence, Hyperion Press Inc. Westport, 1981, pp. 22-23.
14 Nasr, Sayyed Hossein, /deals And Realities Of Islam, Mandala, London, 1991, p. 99.

15 Smith, Wilfred Cantwell, On Understanding Islam, Mouton Publisher, The Netherlands, 1981, p. 79.

16 Levy, Reuben, The Social Structure of Islam, 5™ Edit., Cambrid ge University Press, Cambridge, 1979, p. 150.
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The message of the Qur’an was very simple: the announcement
of the Last Judgement and threats against those 'who deserved
eternal fire on that day, along with happiness for the elect. The
earliest declarations stress social justice; it is the wicked rich
who are condemned most vigorously. Little by little the sphere of
these condemnations extends to those who reject the oneness of
God or say that Muhammad was a liar and that the Qur'an was
an utter forgery. When the corpus of the messages of the Qur'an
began 1o be formed, it contained the essentials of any
monotheistic faith, with a moral code . . . and deep concern for

mutual aid 17

To achieve its goal of reformation, Islamic legislation has enacted a series of legal
commandments and prohibitions, which makes up rules of conduct governing the
social system of Islam. Therefore, in the formation of laws, the Qur'anic revelations

have to be taken into consideration in conjunction with the saying and deeds of the

Prophet.1?

a) The removal of difficulty, throughout the Holy Qur’an there are various

examples which support the removal of difficulty from man’s benefit by Islamic Law.

(YAY 53 50) « gaang V) Luadi ) il ¥
Allah does not burden a soul with more than it can bear. (2: 286)

(VA® 8l o puaad) aSy 333 Y g pual) A ) W
Allah wishes for you ease and He does not wish you difficulty for
you. (2: 185)

(YA spludl) . Wamis lady) (3la g aSie cibdy of &) &y
Allah wishes to lighten the burden for you, for man was created
weak. (4: 28)

b) The reductions of religious obligation, the prohibited acts and substances in
Islamic legislation are quite few by comparison to those which are allowed by direct
command or by the absence of any command or prohibition. On one hand, foods

forbidden categories are listed in detail:

17 yomier, Jacques, How to Understand Islam, 2™ Edit., SCM Press Ltd., London, 1993, p.10.
18 philips, Abu Ameenah Bilal, The Evaluation of Figh, International Islamic Publication House, Riyadh, 1995, pp. 12-37.
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BB gall y AGidial) g Ay ) it Jal Lag i) aady ol g ALl aSyle i

(Y€ plodll) . daghaill y 43 Sy
Forbidden to you (for food) are: animals which die of themselves,
blood, pork, animals slaughtered in the name of others besides

Allah, animals killed by strangulation, or a blow, or fall, or by
being gored. (4: 24)

On the other hand, regarding the permissible foods:

. a4 Oa aSalabg aSt da GUSH 1 g ol alakey alaall (e clyhl) oS8 dal 2 sl
(a :S.\SLJ\)
On this day all good things are made lawful for you. The food of
the people of the Book is lawful to you and your food is lawful to
them. (5: 5)
As for the treatment of business transactions, the laws have not at all been detailed.

Instead, general precepts suitable for all circumstances have been legislated. In this

regard:

(1 Bl ) L asgally il ) gial i gl
Oh you who believe, fulfil your contracts. (5: 1)

(YVo :55) . Lt puas el & Jaly
Allah has made trade lawful and prohibited interest. (2: 275)

- =S OBl T o8 Blad 063 o ) Il aSiy Sl gal | 5ISl Y 1 plal ol e

(Y9 :eluill)
Oh you who believe, do not eat up your properties amongst
yourselves unfairly. But there should be trade by mutual good-
will. (4:29)

c) The realisation of public welfare. According to Mohammed Khidari Bek,!® the
body of information contained in the Qur’an, as a whole, may be grounded under
three headings with regards to the field of study to which they are related:

a. Information related to beliefin God, His Angels, His
scriptures, His prophets, and the affairs of the next life.
These topics are known in the Islamic studies as
Theology.

b. Information related to deeds of the heart and soul, and

moral principles and rules of conduct aimed at the

19 Bek, Mohammed, Al-Khidari, Tareikh Al Tashre'a Al Islami, Al-Maktabah Al-Tijariyyah, Cairo, 1960, pp. 17-18.

29



Chapter 11

development of nobility of character, which represent the
field of moral science.

c. Lastly, the information which represents the field of
law, this group related to deeds of the limbs and
contained within a body of commandments, prohibition

and choices.

Along with that assumption, Bek sees that Islamic legislation in the Qur’an is

comprised of a variety of acts which may be grouped in two basic categories as

follows:20

1) Dealings between human beings and God. These are the religious rites, which
are not valid without correct intention, and considered as the foundation of Islam after
Faith Eman. Some of these dealings are purely religious forms of worship, such as
praying and fasting: while others are socio-economic forms of worship, such as
compulsory charity Zakat, and yet others are socio-physical forms of worship, such as

pilgrimage Hajj.

2) Dealings among people. The laws governing these dealings may themselves be
divided into four sub-sections:

a. Laws ensuring and defending the propagation of Islam. These are embodied
in the codes of armed or unarmed struggle Jihad.
b. Family laws for the development and protection of the family structure.
These include laws concerning marriage, divorce, and inheritance.
c. Criminal laws specifying punishments and/or compensations for different
crimes.
d. Trade laws governing business transactions, rental contracts, and other

aspects of the commercial affairs.

Here, it must be observed that Islam did not erase all pre-Islamic customs and

practices. Instead, it removed every facet of corruption and cancelled all customs,

20 1hid., pp. 34-35.
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which were harmful to the society. That is one of the basic elements of legislation in
the Qur’an. The Prophet tradition, the Sumnahs, put forward these customs to deal
with and organise them in a new Islamic way to be agreeable to the new Islamic

society.
b. The Prophetic Tradition Sunnah

Literally, the term Sunnah means “way of behave either good or bad”.2!Itis,
moreover “custom”, “wont”, “usage” as well as a general term that can be applied to
the usages and customs of nations.2? In the Holy Qur 'an the term Sunnah mentioned in

various verses under two meanings, either: the practice of Allah.

(Y¥ czdl) - Sbag Al diud 323 ol OB (a cds 883l A A
The practice of Allah already in the past: no change wilt thou find
in the practice of Allah. (48: 23)

Or: the way of old nations

(Y% tplaail) o . . aSLE (e oA s aSiagdg AUyl ) s
Allah both wish to make clear to you and to guide you into the
ways of those before you ... (4: 26)

Prophet Muhammad has mentioned, in various occasions, the term Sunnah as a

precedent. It has been narrated that the Prophet is reported to have said,

He who sets a good precedent (Sunnah) in Islam, there is a
reward for him for this (Sunnah) and reward of that also to who
acted according to its subsequence, without any deduction from
their rewards; and he who sets is Islam an evil precedent
(Sunnah), there is upon him the burden of that, and the burden of
him also who acted upon it subsequence, without deduction from

their burden.?3
In another occasion, the Prophet said,

Verily ye shall imitate the way (Sunnah) of those who were before
you [i.e. of the Jahiliyyah] inch for inch, ell for ell, span for span;

21 [yp Mandhore, Muhammad Ibn Makram, Lisan al-Arab, Vol. XIII, Dar Beirut, Beirut, 1956, p. 225.
22 Glassé, Cyril, The Concise Encyclopedia Of Islam, Stacy International, London, 1989, p. 381.
23 Matraji, Mahmoud, Translation of Saheh Muslim, Vol. I1 B, Dar Al-Fikr, Beirut, 1993, p. 199.
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if they were to crawl into a lizard’s hole, you should follow after
them.24

Muslim jurists used the term Sunnah as synonymous with the religious commands
of Prophet Muhammad.25 This was later defined as “the way or practice of the
Prophet, inclusive of sayings and actions, as recorded in the Hadith.26 It includes what
the Prophet approved, allowed, or condoned when, under prevailing circumstances, he
might well have taken issue with others’ actions, decisions or practices; and what he
himself refrained from and disapproved of.?7 In this connection, Abul A’la Maududi

clarified the basic duty of Sunnah when he says,

. to translate the ideology of Islam in the light of Qur anic
guidance into practical shape, developed it into a positive social

order.28

However, the Prophet had set a precedent for the religious-secular relationship

when he said,

You know better [than | do] in your civil [non-religious] matters.?’

For Muslims, it is quite evident that the Qur ‘an is, and must be, the essential basis
of the Islamic Law: where the Qur'an expresses a precept clearly, the obligation is
absolute. However, the Qur’an, composed in a very concise style, does not go into
details, or does so only rarely. Therefore, the words, the practices, and the examples of
the Prophet Muhammad in the first place, and sometimes those of his Companions,
have served to illuminate the legislation. These examples and these words have been
systematically collected in a stereotyped form, that ofthe traditions, Sunnah or the
sayings Hadith, which have played a very major role in the Islamic Law, as in the
spirituality of Islam itself. In the Holy Qur’an there are verses which are referenced to

the importance of the Prophet’s Sunnah,

24 Ibn Hanbal, Ahmed Ibn Muhammad, Musnad al-Imam Ahmed Ibn Hanbal, Vol. 11, Dar al-Ma’aref, Cairo, 1980, p. 327.
25 Ibn Mandhore, Muhammad Ibn Makram, Lisan al-Arab, Vol. XIII, Dar Beirut, Beirut, 1956, p. 225.

26 Bannerman, Patrick, /slam in Perspective, Routledge, London, 1988, p. 258.

27 Glassé, Cyril, The Concise Encyclopedia Of Islam, Stacy International, London, 1989, p. 381.

28 Maududi, Abul A'la, First Principles of the Islamic State, Islamic Publications, Lahore, 1978, p. 3.

29 Matraji, Mahmoud, Translation of Saheh Muslim, Vol. IV, Dar El Fikr, Beirut, 1993, p. 108.
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o OINig—T aSlal 5 gl y ATlalSy by (als U ",.-:ﬂ il Wguayg iy ) giald
(Yov :d\)c-‘Yl)
So believe in Allah and His Messenger the unlettered Prophet,

who believeth in Allah and His Words: follow him that (so) ye may
be guided. (7: 158)

Al-Tabari in his work Jami’ al-Bayan says,

In this verse God commands people to follow the Prophet’s
commands [Sunnah] to worship Allah in order to drive them to

the path of guidance.’°
Imam al-Shafei’i in his book Al-Risalah explains the relationship between the
Qur'an and the Sunnah. Al-Shafei’i mentioned,
The Sunnah’s relation to the Qur’an may be of three kinds: (1) in

entire agreement with the Qur’an; (2) an explanation of the
sacred text; (3) not directly connected with the sacred text.3!

Out of that, Sunnah is divided according to its category, into three types: the
sayings; the behaviour; and the ratification. The first depends on every single word

(Hadlith) narrated on the Prophet in different circumstances® such as:

Start observing Saum (fasts) on seeing the crescent-moon of
Ramadan, and stop (fasts) on seeing the crescent-moon of

Shawwal 32
The second category is the behaviours of the Prophet, such as his performance of

prayer, in the Prophet’s Hadith: Pray as you have seen me praying.33

Lastly, the category of Sunnah is where the Prophet approves or rejects the acts of

his Companions, either in his saying or by his attitudes, in connection with religious

issues, which he ratified by his silent, approval, or showing an acceptance.3*

30 Al-Tabari, Mohamad Ibn Jarear,Jami’ Al-Bayan ‘An Ta'weal Al-Qur’an, Vol. VI, Matba’at al-Halabi, Cairo, 1968, pp.
115-116.

31 Al-Shafei'i, Muhammad A., Al-Risalah, Matba'at al-Halabi, Cairo, 1958, p. 16.
The since of Hadith is the documentation of this Sunnahs.

32 Khan, Muhammad Mubhsin, Suninarised Sahih Al-Bukhari, Maktabat Dar Al-Salam, Riyadh, 1994, p. 440.
33 Martaji, Mahmoud, Sahih Al-Bukhari, Vol. I, Dar Alfikr, Beirut, 1993, p. 425.
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Most notably, the Sunnah of the Prophet became the characteristic term for the
theory and practice of the Sunni Muslim community Ahl al-Sunnah wa al-Jama’a.
Therefore, this found the Sunmnis, those who refrain from deviating from dogma and
practice. The expression is particularly used in this sense in opposition to Shi ’ites.35
The Prophet, in his efforts to correct the way of Muslim’s lives, insisted Muslims must

follow his Sunnah and threatened,

He, who turns away from my Sunnah, does not belong to me.3¢

In the second century AH, the incidence of an increased circulation of Hadith and
the appearance of Hadiths that had never been circulated at all, led, in some cases, to
legal rulings and positions quite different from those held by Sahabah. Consequently,
in order to document the Prophetical Tradition, therefore they both: the science of
Hadith and the science of Figh were improved. The collections of traditions were
presented as a series of texts juxtaposed and classified according to their subject
matter. These texts differ in content; they range from the brief two- or three - line

sentences to the account, which takes up several pages.

In the science of Hadith, there is the so-called the individual Hadith, which consists
firstly of the chain of authorities Zsnad who have transmitted the report; secondly, the
text or substance of the report, the Marn. The usual form taken by the Hadith is that
the Relator says: ”It was told by 4, who had it from B, who had it from C, who had it
from D, that the Prophet - upon whom be peace- said [or did] . . . [here follows the
Matn]. In relation to this, Afeaf Tabarah has given clear explanation to the
classification of Hadith, which according to its Isnad, Hadith is divided into four

different types:

1) The Continuous, which divided into two groups:

(a) The verbal and meaning continuous;

34 Abu Atalah, Khadeijah A., Al Islam wa Al TAIaqatAI dwaliyah, Dar Al Ma’arif, Cairo, 1983., p. 21.
35 Houtsma, Martijn Theodor, The Encyclopedia of Islam, Vol. IV, E. J. Brill Ltd., Leyden 1913, p. 555.
36 Martaji, Mahmoud, Sahih Al-Bukhari, Vol. VII, Dar Alfikr, Beirut, 1993, p. 1.
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(b) Continuous in meaning, for example, numbers of prayer unit Rak’a
in each prayers,

2) The Well-known, which was narrated by three Transmitters or more;

3) Two Narrators should narrate the strong, this type of Hadith;

4) The Isolated, which was narrated by one Transmitter.3?
Hadiths according to its Matn can be divided into four types:

1) The Genuine Sound, which contains no mistakes and is narrated by accurate
narrators,

2) The Fair Hadith. Its transmitted chain does not contain a narrator accused
of mendacity, but a weakness occurred in the narrator’s memory;

3) The Infirm, which has doubts either in its transmitted chain or in its text.
For this reason, Muslim scholars do not build on this type of Hadith when

they pass legal judgements;

4) The Forged, the invented or fabricated, which is not a genuine Hadith.38

Since the Hadiths were not written down until more than a century had gone by, the
Isnads were needed to weed out those falsely attributed to Muhammad. What if the
Isnad, too, were fabrications? To weed out Hadiths with false Isnads, the early ‘Ulama
became quite expert on the lives of the Prophet, his family, and his Companions. If it
could be proved that one link in the chain of transmitters was weak because the person
in question was a liar or could not have known the previous transmitter, then the
Hadith was suspect. After a century of dedicated labour by many scholars, there
emerged several authoritative collections of Hadiths, the collections of Hadiths,
became the greatest authority. The standard canonical collections called the nine

books, they were still being used by Muslims until recent time. Those are:

1) Saheah Al Bukhari of Muhammad Ibn Ismael Al-Bukhari, which contains only
the genuine Hadiths. Ibn Khaldoun in his work 4/-Muqademmah noted,

37 Tabarah, Afeaf AbdulFatah, Roah al-Dean al-Islamy, Dar Al ‘Ilm, Beirut, 1988, pp. 465-470.
38 Doi, ‘Abdur Rahman 1., Shari’ah The Islamic Law, Ta Ha Publisher, London, 1984, pp. 56-57.
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The collection of Bukhari is the most excellent book of Islam
after the Qur'an.’?

2) Saheah Muslim of Muslim Ibn Al-Hajaj Al-Naysaburi;

3) Sunan Abu Dawud of Abu Dawud Sulayman Ibn Al-Ash’ath Al-Azadi;
4) Sunan Al Nasa'i of Ahmad Ibn Shu’ayb Ibn Ali Al-Nasa’i;

5) Al Muwatta’ of Imam Malik Ibn Anas;

6) Sunan Al Termidhi of Muhammad Ibn Easa Al-Termidhi;

7) Sunan Ibn Majah of Muhammad Ibn Yazyead Ibn Majah;

8) Sunan Al Imam Ahmad of Ahmad Ibn Muhammad Ibn Hanbal Ibn Asad,
9) Sunan Al Darmi of Abdullah Ibn AbdulRahman Ibn Fadhl.

Furthermore, it must be observed that the deeds of the Prophet, as well as the
legislative side of the Hadith divided into three categories based on the Hadiths

narrated by the companions of the Prophet under his following duties.

a) What the Prophet said and practised under his prophetic character. These
Hadlths illustrate the structure and the themes of dogma and worship, such as
what is forbidden and what is lawful, praying, fasting, they way of life, treatment
of Muslims and others. Such Hadlths are obligatory for all Muslims who have to
practice and follow all the commands mentioned in these Hadiths. In this way,
the Hadith are a legislative source of the Shari’ah in addition to the Holy
Qur’an.

b) The Hadiths narrated about or stated by the Prophet when he was practising
his duties as the political and military leader of the Islamic Ummah contain his
commands as well as his financial practice, the ratification of treaties, the
appointment of judges and so on. These Prophetic Hadiths contain commands
which are legally binding. They cannot be practised by an individual without
permission from the high authority of the Islamic State such as the Caliph, the
Imam, or the head of the State.

c) The third category of Hadiths are the sayings of the Prophet when acting as
the supreme judge of the Ummah. In his prophetic capacity the Prophet

39 Ibn Khaldoun, AbdulRahman, A/ Mugademmah, Almaktabah Alasryah, Beirut, 1995, p. 413.
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Muhammad informed and instructed them about the judgements of Islam. In his
capacity as supreme judge he implemented those judgements when adjudicating
between them in legal proceedings. As in the two previous cases, these Hadiths
are legislative sources of the Shari’ah. No individual Muslim is entitled to

implement these judgements: they can only be implemented by the Islamic

authority.40

2.2.2) The secondary sources

a. The exercise of judgement Jjtihad

Adjacent to the two primary sources, Jjtihad (exercise of judgement) is the first of
the secondary sources. It was practised by the Prophet and by those of his Companion
with legal proclivities (Ahl al-Nazar). The Prophet’s Ijtihad, if it was in religious
affairs, confirmed by a Qur’anic text, and is connected with the civil purposes some
times, not confirmed by Qur’anic text; in which case, it was explained that the better
solution was other than that which he had adopted. The following Hadith gives clear

vision to this concern,

You know better [than | do] in your civil [non-religious] matters.*!

In the Sunnah there are examples which confirm this assumption, among the famous
events come the battle of Badr as a clear illustration to the Prophetic Jjtihad which was
not supported by a Qur ’anic text. It was related that the Prophet, in his preparation for
the battle of Badr marched with the Muslims and encamped on the farthest bank of the
valley the so-called al-‘Audwa al-Quswa at the nearest spring of Badr. Al-Habab Ibn
al-Mundhir, a Muslim companion, asked the Prophet: “O the Messenger of Allah, has
Allah inspired you to choose this very spot, so we cannot go onward or backward? Or
is it the stratagem of war and the product of consultation?” The Prophet replied “it is
the stratagem of war and the product of consultation.” Al-Habab said: “This place is
no good; let us go and encamp on the nearest water to seize the water-supply, and

build a basin full of water, then destroy all the other wells, then we fight the people, so

40 Tabarah, Afeaf AbdulFatah, Roah al-Dean al-Islamy, Dar Al-‘Ilm, Beirut, 1988, pp. 465-470.
41 Matraji, Mahmoud, Translation of Saheh Muslim, Vol. IV, Dar Al-Fikr, Beirut, 1993, p. 108.
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that they will be deprived of the water.” The Prophet said: “You have given the exact

advice.” The Prophet approved of his plan and agreed to carry it out.42

During the time of the Prophet some of his Companions performed Ijtihad in
response to situations, which occurred to them, and when they met the Prophet they
explain what happened and tell him their judgements. Under such circumstances the
Prophet’s approval or disapproval - after he explains the correct procedure - of their
Ijtihad became a part of the Prophetic Sunnah. The Prophet Jjtihad, moreover, set a
precedent for his Companions and later Muslims, that clearly proved the legitimacy of
Ijtihad, so that when they could not find an express legal ruling in the two main
sources, they were to perform Jjtihad in order to find a judgement of their own.
Moreover, probably to reinforce and establish this concept, the Prophet used to order
certain of his companions to make /jtihad concerning certain matters in his presence,

then he would tell them if they were correct or mistaken.43

The indications that Jjtihad is valid and relevant in recent context -are many. In the
story of Mu’ath Ibn Jabal when the Prophet sent him to Yemen as a Judge Qadi and
asked him:

What will you do if a matter is referred to you for judgement?

Mu’ath’s replied “l will judge according to the Book of Allah ... or
by the Sunnah of the Prophet ... then | will make Ijtihad to

formulate my own judgement.44

In the present day, according to some jurists, the practice of Mu’ath Ibn Jabal is to

be followed.

The extent of the Prophet’s concern with encouraging his Companions to make

[jtihad and training them in its use can be seen in his Hadith:

When a Judge gives a decision, having tried his best (ljtihad) to
and reaches a correct conclusion, he receives a double reward;

42 Ipn Hisham, Abd Almalik, 4/-Syrah al-Nabawyah, Vol. 11, Matba’at al-Halabi, Cairo, 1955, p. 223.

43 Al-Alwanl, Taha Jabir, Source Methodology in Islamic Jurisprudence, The International Institute of Islamic Thought,
Virginia, 1990, pp. 4-6.

44Abu Dawud, Sulayman Ibn Al-Ash’ath Al-Azadi,, Sunan Abu Dawud, Al Matba’a Al Taziyah, Cairo, p. 303.
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and if he gives a judgement after having tried his best (Ijtihad) but
erred, there is one reward for him. 43

It is also possible for this encouragement to apply to present day Qadis.

The roles of Jjtihad were organised during the time of the ‘Abbaside Empire, at that
time the scholars wrote the basics for the fulfilment of /jtihad. It may be said that: by
the time of the death of the last of the four founders of the four Sunni Schools of Figh,

Ijtihad was gradually abandoned in favour of the imitation Taqlid, or submission to the

canons of the four Schools, and the gate of Jjtihad was closed.*¢ Taj al-Dean al-Subki,

defines Taqlid as,

Taqlid is the following the opinion of another person without
knowledge of authority for such opinion, and in jurisprudence, it
means following the opinion of a jurist in matters which have not
been dealt with by an express Qur’anic or Hadith text or by
Iima’, for in matters which have been so dealt with there is no
room for juristic opinion and all persons whether jurists or not

would be equally bound to accept su ch laws.*

Since then Muslim thought, with few exceptions, has become rigid and imitation
(Taqlid) has been the dominant approach. In the 19" century AD, modernists
introduced the concept of “piecing together” (7alfig), Muslim jurisprudence and

legislation as the dominant force of the so-called modern Jjtihad. As N. Coulson put it,

The so-called modern Ijtihad amounts to little more than forcing
Jrom the divine texts that particular interpretation which agrees
with preconceived standards . .. In sum, it appears that modern
(Muslim) Jurisprudence has not yet evolved any systematic
approach . . . Lacking any consistency of principle of
methodology, it has tackled the process of reform as a whole in a
spirit  of juristic opportunism. Furthermore, many of the
substantive reforms must appear, on long term view, as

temporary expedients and piecemeal accommodations.*?

45 Al-Naysaburi, Muslim Ibn al-Hajaj, Saheh Muslim, Vol. 3, Dar Al Fikr, Beirut, 1995, p. 153.
46 Knadduri, Majid, War and Peace in the Law of Islam, John Hopkins Press, Baltimore, 1979, pp. 36-37.
47 [bn AY Subki, Taj al-Dean Ibn Taqi Al-Dean, Jam ' Al-Jawami’, Matba’at BOulaq, Cairo, 1282 AH, p. 276.

48 Coulson N.J., A History of Islamic Law, in Abdulllamid AbuSulayman Towards an Islamic Theory of International
Relations, International Institute of Islamic Thought, Herndon, 1994, p. 3.
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Nevertheless, despite the Prophet’s concern or the subsequent followers, Ijtihad has
met with many permanent difficulties, which has affected the role of Islam not only in
the non-Muslim culture inside the Muslim State but world-wide. In connection with

this Sheikh Zaki Yamani mentioned,

The Islamic role in human society had lost its influence and
started shrinking because of the closing of the gate of
investigation (Ijtihad) many centuries ago. Hence, the legislative
and cultural demonstrations, despite their greatness, have been
restrictive and do not improve or acclimatise with time and its
changes. The Islamic influence in the fields of Economics,
Legislation, and Social, became very weak. Consequently,
indications of weakness started to infiltrate even into the faith
itself, therefore, stagnancy, going astray, and paganism
predominated with in many Muslim countries.*®

However, some recent scholars argue that the Sumni view is incorrect as the
concept has been misinterpreted. Throughout the centuries Mujtahids -that is, those
who can practice Jjtihad or exercise their opinion in questions of Law- have
contributed to the further development of positive law and legal theory, they claim
since most leaders of reformist or renewalist movements necessarily claim the right to
practise [jtihad. The stream of Fatwas® issued over the centuries presents a more
incorporated (into the state system, that is), and tacitly approved continuation of the

use of Jjtihad.>® It has been argued that,

Legal activity, whether in theory or in practice, continued
unceasingly. The vast bulk of Fatwas (legal opinions) that
appeared and continued to grow rapidly from the fourteenth
century onwards is a telling example of the importance of Fatwas
as legal decisions and precedents. It is in this large body of
material that one may look for positive legal developments.3!

Great diversity of opinion exists about the persons who may be considered as

Mujtahids and over the time in which they are to be found. Some are of opinion that

49 Yamani, Ahmed Zaki, /slamic Law and Contemporary Issues, Arabic Edit., The Saudi Publishing House, Jeddah, 1388
iporary 4

AH, p. 52.

* Fatwa, is a decision or an opinion of a jurist on a point of law or legal problem. A Fatwa may deal with a weighty point of law, but

may also deal with social issues, for example, the legality or otherwise of abortion and birth control; with ritual matters, an example

of that is the permissibility of using stunning devices before the ritual slaughter of cattle; and political issues, such as the legitimacy

of a ruler.

50 Hallaq, Wael, B., Was the Gate of Ijtihad Closed? International Journal of Middle East Studies. 16, 1984, p. 3-41.
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only the Companions of the Prophet can be considered as men of such high authority,
others add to these the Amsar, that is, the Supporters of the Prophet; others again
include the Muhagiroun, the people of Makkah who fled with the Prophet to Madinah.
Some consider the authority of the people of Madinah to be the higher, as they had had
the best opportunities of hearing the sayings and observing the practices of the
Prophet. The majority of Muslim theologians, however, are of the opinion that there
may be true Mujtahids in any age and in any place, and that their unanimous agreement
is to be accepted.5? In the method of Jjtihad, Muslim scholars discussed and classified

three classes of Mujtahids:

1. The absolute Mujtahid, which is of general and absolute authority, whose
specialist expertise embraces the whole of the Islamic Law.

2. The Mujtahid of a special School of theology, who is an authority within the
sphere of one of the special theological systems, as, for example, of the system of
Abu Hanifah, of Shafei'i and of others.

3. The Mujtahid of special questions, and cases, which have not been decided by

the founders of the four great Sunni Schools of Figh.>

Lastly, Muslim jurists have stipulated various characteristics and qualifications that
Mujtahid has to possess. Among the important conditions: wisdom, adulthood, full
knowledge of the texts and meaning of the Holy Qur’an, the Prophetic Sunnah, the
Consensus of juristic [jma’, the Abrogation and Abrogated (al-Nasikh wa al-
Mansoukh), the science of Arabic Language and finally the rules of the Islamic

jurisprudence (Figh).5*

b. Consensus of juristic opinion Ijma’

The word Ijma’ is derived from Jama’'a, which means: collecting or gathering

together. Ijma’ carries the double significance of composing and settling a thing which

51 1pid., p. 18.

52 Klein, F. A., The Religion Of Islam, Kitab Bhavan, New Delhi, 1977, pp. 30-31.

53 Ibid., p. 31.

54 Al-Shawkani, Muhamad Ali, frshad al-Fohoul, Al-Maktaba Al-Istamy, Beirut, 1982, p. 250.
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has been unsettled and, hence, determining and resolving an affair and agreeing or

uniting in opinion.55 The famous jurist Ibn Hazm defined /jma’ as,

. an agreement of the jurists among the Companions in a
particular age on a question of law. 3¢

Its authority as a source of laws is founded on certain Qur ‘anic text,

—in 1 saady al gala b o daa ) 5l 13 g Al ga g Ly 1 gial Cdl) (o siadsall L)

(VYosi) ¢ Adgu g Al (o piadsy ) il gl el gidliuy cudl o) 0 gidliuy
Only those are Believers, who believe in Allah and His
Messenger: when they are with him on a matter requiring
collective action, they do not depart until they have asked for his

leave; those who ask for the leave are those who believe in Allah
and His Messenger. (24: 62)

And in the Prophetical Hadith

My followers will never agree upon what is wrong.>’

In his efforts to elucidate this Hadith, F. A. Klein remarks,

This agreement is to be arrived at by Ijtihad or exertion, or
conscientious examination and meditation on the subject under
consideration. The chief men among the company of the
Mujtahidin are the Companions of the Prophet, and the four

Kalifs [Caliphs].>8

Klein further contends what can lead to division within the Ummah and that its

acceptance is by no means universal,

It has been very properly remarked that the setting up of this
agreement of the learned doctors of Islam as a foundation of the
Faith and practice must be a source of religious dissension and
sectarian strife. Though it is now accepted by the Sunni Muslims,
there have not been wanting learned doctors who have altogether
rejected it, as they said it was a matter of impossibility to collect

55 Hassan, Farooq, The Concept of State and Law in Islam, University Press of America, London, 1981, p. 38.
56 Ibn Hazm, Ali Ibn Ahmad, A-[jma’, Dar Al Itehad Al Arabi li Al Teba'a, Cairo,1969, p. 6.
57 tbn Majah, Muhammad Ibn Yazead, Sunan Ibn Majah, Dar Ehya’a Al-Kotoubl Al-Arabiyyah, Cairo, 1987, Kitab al-

Fitan.

58 Klein, F. A., The Religion Of Islam, Kitab Bhavan, New Delhi, 1977, p. 30.
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the opinions of all the persons, even in the same generation who
would have the right to vote on the subject.

However, Klein’s interpretation is not accepted within the Sumni Islam. Iima’,
moreover, has been held to be a valid source of law not only upon the authority of the
above texts, but also on the unanimity of opinion to that effect among the Companions.
It is, moreover, an essential and characteristic principle of Sunni jurisprudence, upon
which the Islamic community acted as soon as they were left to their own resources
and were called upon to solve the first and most important constitutional problem that
arose on the Prophet’s death by selecting their first Caliphate according to the principle

of jma’.

The consensus of /jma’, moreover, is of several grades in point of authority; the
absolute one ensures certainty of belief, so that anyone not believing in the validity of a
rule based on such /jma’ becomes chargeable with unbelief. An Jjma’ is said to belong
to this category ifit is in strict conformity with the requirements of law and proved by
infallible testimony. The second sort of /jma’ imparts binding authority to the rulings
founded upon them, but do not ensure certainty of belief. These are [jma’s are either

not constituted in strict accordance with the law or not proved by universal testimony.

c. Analogical deduction Qiyas

Muslim jurists have thoroughly discussed the secondary sources of Shari’ah and
there is almost a unanimous agreement that Analogy (Qiyas) is one of the most
important methods for deriving new principles. Qiyas is an intelligent deduction from
analogous situations based on study, thoughtful interpretation and individual insight.
They reasoned that God, the Prime Legislator, in revealing judgements, had specified
aims and purpose. Thus, if there is two similar situations and the efficient cause of the
matter under consideration that gives rise to a judgement was the same. If one situation
was governed by a provision and the other was not, the same provision can be used to
govern both situations. A mechanical application of Qiyas in this sense, however,

might result in judgements, which are unjust, or against public interest. Faced with this

59 Ibid,
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possibility, Muslims jurists decided to employ Qiyas only as guiding principle, in their
derivation of new judgements, customs, welfare or benefits, and the elimination of

hardship. In the Hanafite School of Figh, this is referred to Preference Istihsan.50

Most notably, Istihsan (literally, preferring or considering a thing to be good)
identified as the doctrine by which the jurists derive new judgements and principles
from the Qur’an and the Sunnah (though not by Qiyas) to meet the needs of the
Ummah. Istihsan is used when the exercise of Ra’y reflected the personal choice of the
scholar guided by his idea of what was appropriate. It came to signify a breach of strict
analogy for reasons of public interests, convenience or similar considerations.é! Thus,
to take an illustration, it may happen that a rule of law deduced by the application of
analogy to a text is in conflict with what has been expressly laid down by some other
text, or by the unanimous opinion of the learned, or similarly, it may happen that the
law analogically deduced fails to commend itself to the jurist, owing to its narrowness
and in-adaptability to the habits and usages of the people and could possibly cause
hardships and inconveniences. In that event, according to the Hanafite School, a jurist
is at liberty to refuse to adopt the law to which analogy points and instead to accept a

rule which in his opinion would better advance the welfare of human beings and the

interests of justice.%2

Connected to the analogical deduction, it could be said that it is based on very
strict, logical and systematic principles and is not to be misconstrued as the mere
fancies and imaginations of humanity. Qiyas is either: (i) Evident, clear and apparent.
For example, wine is forbidden in the Qur’an. By analogy, this now means anything
intoxicating It is clear, therefore, that opium and any intoxicating drugs are also
forbidden; (i) Or Qiyas may be hidden or concealed. An example of that is the alms,
the poor rate Zakat. By Tradition, it is established that one goat in forty must be given

60 Al-Kashani, Abu Bakr Ibn Mas'aud, Bada'ea Al Sanay'a fi Tarteab Al Sharay'a, Vol. IV, Sharekat Al Matbou'at Al
‘Alamiyyah, 1327 AH, p. 211.

61 Doi, ‘Abdur Rahman 1., Shari’ah The Islamic Law, Ta Ha Publisher, London, 1984, pp. 81-82.
62 Al-Sarkhasi, Muhammad Ibn Ahmad, Al-Mabsut, Vol. X, Hyderabad, 1335 AH, p. 145.
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to God as alms, so it may be concluded by concealed Qiyas that the value of the goat

may be given instead of the goat itself 63

In the Qiyas, four points are to be considered: (i) What is to be compared with; (ii)
What is compared; (iif) The point of similarity between the two, these are the common
elements between both subjects; (iv) The decision resulting from the comparison of
both. On the other hand, Qiyas comes under four conditions: (i) The precept or
practice upon which it is founded must be of general and not of special application, (ii)
The cause of the injunction must be known and understood.; (iii) The decision must be
based upon either the Qur’an or the Hadith or the Ijma’; (iv) The decision arrived at

must not be contrary to anything declared elsewhere, in the Qur ‘an or the Hadlith.64

However, it is important to concentrate on two important informal Schools: the
Rationalists Ah/ al-Ra’i and the Traditionists Ahl al-Hadith. The influence of these
Schools affected all Muslim scholars who had to belong to one of them. Alongside
these sources, only the Schools of the Hanbalite, the Hanafite, the Shafei’ite, and the
Malikite were recognised as the main Swunni Schools. Here it must be observed that
questions can be asked: what were the differences and disagreement among them? And
what are their affections at the current time? Consequently, the next work will answer
these questions by focusing on the A4l al-Ra'i and Ahl al-Hadith Schools and later the

four Sunni Schools, presenting an explanation of the differences among them.

2.3) The Schools of Rationalists Akl al-Ra’i and the Traditionalists Akl al-Hadith

It was in the tenth century AD when sects such as Shi'’is, Kharijis, Mu 'tazila, Sufis
and other groups appeared in Iraq, that conflicts arose and the fabrication of Hadith
became widespread. Each sect strove to outdo the other and gain converts from
mainstream Islam. They took to distorting the meanings of the Prophet’s words as
recorded in the Hadith, and to manufacturing and then ascribing to the Prophet, words

and meanings designed to suit their own purposes. Consequently, the scholars of Iraq

63 Kiein, F. A., The Religion Of Islam, Kitab Bhavan, New Delhi, 1977, pp. 32-33.
64 1bid.
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were forced to lay down conditions for the acceptance of Hadith, according to which

only a few of the reports given by the Companions living in Iraq were acceptable.65

Sunni scholars and jurists who had not become involved with any groups, such as
Kharijis and Shi’is, were either Ahl al-Ra’i or Ahl al-Hadith, since that time and up to
recent times this division remained. The appearance of differences between those two
Schools concerned the sources, methodology, and issues of case law. While it is true
that both had their roots in the approaches of the preceding generation of the Prophet*s
companions and in those of the following generation, it was in the second century AH
when their differences in matters of Figh became clear. It was at this time when people
began grouping themselves on the basis of their differences in deriving legal points

from the sources. 66

The Ahl al-Hadith School is a continuation of the School of the Prophet’s
Companions. They are recognised as the greatest group of Muslims who were present
when the Prophet stated his Hadiths. Their narrations of his Hadiths have been
therefore treated as accurate, reliable and completely trustworthy. They are persons
such as Abdullah Ibn al-‘Abbas, the Prophet’s cousin and one of his Companions,
Abdullah Ibn Umar Ibn al-Khatab ’A’isha, the Prophet’s widow and daughter of Ahu
Bakr (his first successor), and Abu Hurayrah, a friend of the Prophet. This School
became widespread in the Hijaz for various reasons, of which the most important was
the fact that the region was more stable after the Caliphate had been moved, and most
of the political activities had been transferred, first to Damascus and later to Baghdad.
The Imam of Madinah Saeed Ibn Al-Muusayyab, noted that the people of Makkah and
Madinah had not lost much of the Hadith and Figh, because they were familiar with
the Fatwa and reports of the four Orthodox Caliphs and others such as Abu Hurayrah,
‘A’ishah, and Abdullah Ibn Umar. Thus they did not need to use Ra’i in order to derive

law.

65 Al-Turki » Abdullah A., Asbab Ikhtilaf al-Foqaha, 1974, pp. 23-24.

66 Al-Rayis, Muhammad Dhiy’ al-Dean, Al-Khargj fi al-Dawlah al-Islamiyyah, 1* Edit., Matba’at Nahdhat Masr, Cairo,
1957, pp. 81-82.
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The Ahl al-Ra’i school (it originated in Iraq) thought that the legal interpretation of
the Shari’ah should have a basis in reason and also should take into account the best
interests of the people, and be backed by discernible wisdom. The members of this
group adopt the view that it was their duty to uncover these meanings and the wisdom
behind the laws and to make the connection between them. If the reasons for any law
were to lose relevance with the passing of time and the changing of circumstances, the
law would no longer be valid. If they found the reasons behind the law, they would
often prefer to cite arguments based on an analytical treatment of those reasons. Thus
in many cases, reason would be accorded legalistic preference when such reasoning

conflicted with the evidence of certain categories of Hadith.67

The scholars of AAl al-Ra’i, moreover, agreed with all Muslims that once a person
has clearly understood the Sunnah, he may not reject it in favour of what is no more
than someone’s opinion. Their excuse in all those cases in which they were criticised
for contradicting the Sunnah is simply that they did not know any Hadith concerning
the matter in dispute, or that they did know a Hadith, but did not consider it sound
enough owing, to some weakness in the narrators or some other fault they found in it
(a fault which perhaps others did not consider to be damaging). Alternatively, they
claimed that they knew of another Hadith, which they considered sound and which

contradicted the legal purport of the Hadith accepted by others. 68

Ahl al-Ra’i, moreover, criticises Ahl al-Hadith for having little intelligence and less
Figh understanding. Ahl al-Hadlith claimed that the opinions of Ahl al-Ra’i were based
on no more than conjecture, and that they had distanced themselves from necessary
circumspection in those matters of religious significance which could only be
ascertained through recourse to the source-text. However, both Schools agreed of the
necessity of having recourse to reason whenever a matter occurs for which there is no
specific ruling in the source text. Moreover, before the differences in the methods of
interpreting and expanding the law had crystallised into codes, each, with its School of

adherents, no hard and fast distinction was made between those who relied mainly on

67AI-A]wnni, Taha Jabir, Source Methodology in Islamic Jurisprudence, The International Institute of Islamic Thought,
Virginia, 1990, p. 29 o.w.

68 hid.
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Ra’i and those who put Hadith immediately after the Qur’an as a main root of the

Figh.®®

2.4) The four Sunni Schools of jurisprudence Figh

It has been noted earlier that the Holy Qur’an and Sunnah provide ample material
for legislation. However, not everything has been provided for decisions to be taken on
new issues in the interest of the Muslim community. Some scholars, putting forward
different principles, became the origins of different legal Schools. Among these
principles it should be noted: the universal accord of scholars living at a given period
on a given question /jma’, common interest Maslaha, personal interpretation Ra’i, and
reasoning by analogy Qiyas. The different positions taken over these principles were
the origin of various Schools and everything was discussed, explained and argued over
vigorously.”0 There was unbounded work both in the sphere of the legal principles
(Usul al-Figh) and in that of casuistry which recalls that of the spiritual leaders: it was

exercised on numerous questions, some of which were vital for both themes.

In this connection, Madinah and Koufah were the most important cities in the
development of the Islamic Law. The former was an Arab city where some of the old
tribal and family bonds still survived, whereas the latter had come into being during the
Islamic period comprising of Arabs, Persians, and local Aramaic people who had come
together to form a new society held together by the common ideals of Islam. Yet, both
cities had been sites of early Muslim rule and provided the required background for
anyone who wanted to study the practices of the early Muslim community. From these
two cities, in fact, arose the first two founders of Sunni law, Malik Ibn Anas from
Madinah and Abu Hanifah from Koufah. These individuals established Schools of Figh
by making a careful study of the Qur’an and Hadith and the practices of the earlier

generations. Based on meticulous study, they composed Compendia of Law in which

69 Levy, Reuben, The Social Structure of Islam, 5™ Edit., Cambridge University Press, Cambridge, 1979, p. 175,
70 Ibraheam, Mohammed Ismael, A 'emat Al-Madaheb Al-Arba’ah, Dar Al-Fiker Al-Arabi, 1978, p. 29.
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the teachings of the Shari’ah as they pertain to all aspects of life were delineated and

systematised.”!

At this point there was still a need to have the principles and methods of
jurisprudence systematised and a final form given to the process of, promulgating the
Law. Such a need was fulfilled by Imam al-Shafei’i whose particular genius in this
domain gave to Sunni Islam the most satisfying, and one might say beautiful method of
jurisprudence. In the tradition of al-Shafei’i, who founded the third School of Sunni
Figh, there were students, each of whom emphasised a certain aspect of the sources of
the Shari'ah. One was Ahmad Ibn Hanbal, whose School became the fourth accepted
School of Sumni  Figh with its characteristic disdain of rationalist methods and

complete reliance upon Hadith literature.”

Of the four Schools of Sunni Figh, the one with the least number of followers is the
Hanbalite School. For a long time it had its centre in Egypt and Syria. It has been given
its supreme expression by the celebrated doctor and theologian Ibn Taymiyyah. From
this background the Wahabism® movement began. The Shafei’ite School has always
been strong in Egypt and to a certain extent in Syria. The Malikite School is
completely dominant in North Africa and its followers constitute the most
homogeneous body in the realm of Sunni Law. As for the Hanafite School, it was the
official School of the Ottomans and is widespread in Turkey, the eastern part of the

Arab world and the Indo-Pakistani sub-continent.73

There has been occasion to notice that the law-books of the four Schools became

the standard textbooks and any attempt to depart from them was denounced as

71 Nasr, Seyyed Hossein, /deals And Realities Of Islam, Mandala, London, 1991, pp. 103-105.

72 1bid.

* The founder of this sect was Muhammad Ibn AbdulWahhab who was bom at ‘Ayyaynah in Najd. After having received careful
instruction in the doctrines of Islam according to the Hanbalite School. He was convinced by what he had observed on his journeys to
Makkah, Basrah, and Baghdad of the laxities and superstitions of the Muslims that they had widely departed from the strict principles
of Islam, and that a return to the primitive teaching of their religion was required. AbdulWahhab then determined to become the
reformer of this corrupt Islam and to restore it to its early purity in conformity with the teachings of the original sources of Islam. His
teaching met with the acceptance of many, but it also raised the enmity of others, especially the ruler of the district, and compelled
him to flee to Der’aiyyh, where he obtained the protection of Muhammad Ibn Sa'ud- the founder of the first Saudi State- a chief of = =
considerable influence, who himself embraced Wahhabism, and who, by marrying the daughter of Muhammad Ibn AbdulWahhab,
still further united the interests of his own family with that of the reformer and became the founder of the Wahhabite dynasty, which to
this day rules in Saudi Arabia. For more details see Stoddard, Lothrop, The New World Of Islam, Chapman and Hall Ltd.,
London, 1921, pp. 20-25.

73 Gibb, H. A. R., Mohammedanism, A History Survey, 2™ Edit., Oxford University Press, New York, 1970, p. 70-71.
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innovation (Bid’a). By [jma’, the principles of the four Sunni Schools are substantially
the same. They differ from each other merely in matter of details. They are classed
together in contradistinction to the only other important existing School of Figh,

namely, the Shi’i.

2.4.1) The Hanafite School

This School drives its name from its founder Imam Abu Hanifah. His name is al-
No’aman Ibn Thabit Ibn Zoti al-Tamimi (702-772 AD) and born at Koufah in Iraq.
During his lifetime Abu Hanifah gathered about him a band of disciples who were to
become the nucleus of the earliest School of Muslim jurisprudence, which was known
after him as the Hanafite School of Figh. His writing was influenced by the Rationalists
group Ahl al-Ra’i. The followers of the Hanafite School are famous in the way they
derive the accurate meanings of the Qur anic texts, and recheck the unclear and un-
logical findings of other scholars and re-examine it logically before accepting it. This
School recognises only the continuous Hadith with well-known sources. They use
Analogy (Qiyas) and juristic Preference (Istihsan) therefore they elaborate judgement

(Jjtihad) and using hypotheses to find solutions for difficulties.?

In applying the principle of Qiyas, they are not content to seek verbal resemblances
between the written provisions of the Qur’an and those they desired to evolve, but
they endeavoured to penetrate behind the wording of the text to the ‘7lla or motive, of

the provisions made. In the new application of the text, or in the law derived from it,

there must be the same ‘/lla as in the Qur ‘anic revelation or traditional usage.”s

Imam Abu Hanifah was the first to use the lawful artifice, which was a result of the
wish to merge the needs of life with the religion. This procedure was familiar to the
Iraqi scholars who attached importance to the social and working life.”6 He was,
moreover, the first to give prominence to the doctrine of analogy (Qiyas), though, as a

principle of law, it was undoubtedly in practical operation before his time. Imam Abu

74 Ibraheam, Mohammed Ismael, 4 'emat Al-Madaheb Al-Arba’ah, Dar Al-Fiker Al-Arabi, 1978, pp. 57-63.
75 Ibn Al-Subki, Taj al-Dean Ibn Taqi Al-Dean, Jam’ Al-Jawami’, Vol. II, Matba’at Bulagq, Cairo, 1282 AH, p. 180.
76 11.:

Ibid.
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Hanifah extended the doctrine of Jjma’ beyond what many of the contemporaries were
willing to concede; and recognised the authority of local customs and usage (‘Urf) as

guiding the application of law.”’

It is worth mentioning that the most well known students of Abu Hanifah are Abu
Yusuf, Muhammad Ibn Hasan, Zafar Ibn Hadheal, and al-Hasan Ibn Ziyadah.
Additionally, of the four, Muhammad Ibn al-Hasan al-Shaybani is the author of 7he
Siyar of the Prophet which is considered as the first book written in Islamic history
regarding Islamic International relations. Abu Yusuf is well known as the first jurist
who wrote in Islamic literature on the connection of the Islamic State’s internal and

financial policies.
2.4.2) The Malikite School

Malik Ibn Anas Ibn ‘Aamer (717-801 AD) is the founder of this School. He was
born at Madinah where he studied, taught, and did all his work. Imam Malik’s aims
were similar to those of Abu Hanifah, and the results differ in details only. Throughout
this time, the study of the Hadith was the special feature of the Madinite scholars,
though it is not to be supposed that other jurists in any way overlooked or minimised
the importance of this subject which is one of the fundamental sources of the Islamic
Law. He is known as one of the leaders in the School of Rationalists, as teacher

Rabe’ah Ibn AbdulRahman. In his time, Imam Malik was looked upon as the highest

authority in Hadlith and his fame in this respect has not suffered by the lapse of time.”®

The methods are shown in Imam Malik’s Al-Muwatta’, a collection of Hadiths,
which is known as the first book written regarding both the science of Hadith and the
science of Figh. Al-Muwatta’ contains about three thousand Hadlths, local traditions
and customs organised under headings as a guide to legal decision. In his book Imam
Malik as usual states the case at issue, quotes the passage of the Qur 'an that applies,
and then cites the pertinent Hadiths. The latter may be omitted where the Qur’an

provides a clear, comprehensive and authoritative rule which covers the case. In this

77 M. A. Abdur Rahim, The Principles of Muhammadan Jurisprudence, Hyperion Press Inc. Westport, 1981, pp. 24-26.
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situation the Qur ‘an does not require Prophetic Hadith for its content to be completely
explicit and its practical application certain. In the Maliki Figh, local traditions and
customs have played an important part when a Hadith was lacking. However, they
have persisted even when a Hadith on the point did exist and was apparently

decisive.”

The Malikite School is recognised for giving a great importance to Jjtihad based on
public welfare, as a basis of deduction. In the process they have elaborated their well-
known theory the so-called “The Unrestricted Interests and Welfare” (al-Maslaha al-
Mursalah)* and denote of a utility or benefit which was not revealed or provided for in
any explicit text and has been arrived at by derivation.8° Moreover, al-Maslaha al-
Mursalah is a very strong link with the so-called “legal policy” al-Siyasa al-
Shar’aiyyah, which has been identified by the Muslim jurists such as Ibn ‘Aqeal and
Ibn Nojim as,

An attitude done by the Imam for the benefit of the Ummah which
does not have a legal decision neither in the Holy Qur’an nor in
the Sunnah. The decision is connected with the civil life of the
Muslims and is not applicable for all times, but changes from era
fo era according to time and place.®!

Similar to Imam Abu Hanifah, Imam Malik had students who were very famous in
this School of Figh. Among them were AbdulRahman Ibn Qasim, Abdullah Ibn Wahb
Ibn Maslam, Ashhab Ibn Abdulaziz al-Qaysi, Abdullah Ibn al-Hakam al-Masri, Asbagh
Ibn al-Faraj al-Amawi, Muhammad Ibn Abdullah Ibn al-Hakam, and Muhammad Ibn
Ibrahim Ibn Ziyad.

78 Ibraheam, Mohammed Ismael, 4 ‘emat Al-Madaheb Al-Arba’ah, Dar Al-Fiker Al-Arabi, 1978, pp. 67-94.

7 Ibid., pp. 86-87.
It is the same meaning of which used as al-Masaleh al-Mursalah i gluadl |

80 Ibraheam, Mohammed Ismael, 4 ‘emat Al-Madaheb Al-Arba’ah, Dar Al-Fiker Al-Arabi, 1978, pp. 67-94.

81 Al-Jawziyah, Muhammad Ibn Abu Bakr Ibn Al-Qayyim, A‘alam al-Mawaqqean an Rabb al-Alamean, Vol. 1V, Sharikat al-
Teba'ah al-Fanyah, Cairo, 1968, p. 372 & Ibn Najeam, Zain Al-Dean Ibn Ibrahim, Al-Bahr al-Ra'ig, Vol. V, Dar al-
Ma’rifah, Beirut, p. 76.
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2.4.3) The Shafei’ite School

Muhammad Ibn Idris al-Shafei’i (772-826 AD) was born in Gaza in Palestine and
the Shafei’ite School of jurisprudence is associated with his name. Imam al-Shafei’i
began his studies with Imam Malik at Madinah and followed his studies by learning the
methods of Abu Hanifah from his disciple and younger colleague al-Shaybani.
Consideration of their systems led him to be dissatisfied with both; with Malik’s for its
rigid adherence to tradition and with Abu Hanifah’s for what he considered the
excessive scope for personal prejudices which Jjtihad allowed to the arbitrary decisions
of individual jurists. In his work Al-Risalah, the roots of jurisprudence were the
Qur’an, the Sunnah, and Ijma’. Because they were insufficient for all the requirements

of the law, al-Shafei’i found a fourth root in Qiyas, unlike the other Schools.%?

Imam al-Shafei’i attained greater eminence as a jurist than the master himself. He
was noted for his balance of judgement and moderation of view. Though reckoned
among the upholders of tradition, he examined the tradition more critically, putting a
more liberal and workable interpretation on the well-known dictum of the Prophet

saying “My People will never agree on an error”.

Comparing Imam al-Shafei’i with his master Malik Ibn Anas, Imam al-Shafei’i
admits the needs to examine the different views of the Companions and to prefer the
one which suited the Qur’an, the Sunnah, which made more use of Qiyas and allowed
greater scope to [jma’. However, he agrees with Malik in adopting Istedlal as a fifth
source of the Islamic Law.® Istedlal, moreover, means the inferring from a thing
another thing, but with Shafei’ite School it used as a distinct method of juristic
ratiocination, not falling within the scope of interpretation or analogy. Istedlal is of
three kinds: (1) The expression of the connection existing between one proposition and
another without any specific effective cause. This kind of Istedlal is of four varieties:
(a) when the connection is between two affirmative propositions; (b) when the

connection is between two negative oppositions; (c) when connection is between an

82 Al-Shafei'i, Muhammad Ibn Idris, A! Risalah, Matba'at Al Halabi, Cairo, 1958 AH, p. 66.
83 Al-Ghazali, Muhammad, 4! Mankhoul, Matba'at Al Halabi, Cairo, 1386 AH, pp. 213-215, 229.
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affirmative and a negative proposition; (iv) when connection is between a negative
proposition and affirmative proposition. (2) A presumption that a state of things, which
is not proved to have eased, still continues. (